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STATEMENT OF QUESTIONS PRESENTED 


The court below granted summary judgment to defendant and denied 
plaintiff's motion for summary judgment, in an action on an insurance 
policy. The policy insured an Employer's executives against travel acci- 
dents in the course of the Employer's business, including air travel and 


also travel by 


"any land conveyance licensed for the transportation of 
passengers for hire while traveling directly to or from 
an airport immediately preceding departure or immedi- 
ately following arrival of an aircraft used or to be used 
by the Insured solely as a passenger.” 


The insured rented a drive-yourself car as an adjunct to air travel and 
was killed while traveling to the airport intending to board a plane on which 
he had a reservation for return to his home office. 


The questions presented are: 


1. Did the court below properly construe the policy to exclude the 
loss on the ground that, while the policy language embraced travel by rented 
car, it did not cover the insured because he operated the car and there- 
fore was nota "passenger"? 


2. Whether on these facts the policy should be construed to exclude 
coverage on the ground, asserted by defendant but rejected by the court be- 
low, that the quoted language did not embrace travel by a rented car. 


3. Whether there is any merit to defendant's objections, not passed 


upon by the court below a) that proof of loss was not timely filed, or 
b) that plaintiff's suit was not brought within the two-year limitation period 
fixed in the policy. 


4. Whether on the undisputed facts the court below erred in denying 
plaintiff's motion for summary judgment. 


JURISDICTIONAL STATEMENT . 


STATEMENT OF CASE 
Mr. Smith's Fatal Business Trip 


Common Use of Rented Cars in Connection with 
Air Travel by Insured's Executives 


The Policy Provisions 


Basis for the Decision Below 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. The Court Below Erroneously Interpreted 
Part V (c) to Exclude Coverage Where the 
Rented Car is Operated by the Insured 


a. Defendant Was on Notice That Under Texas 
Law, Which Concededly Governs Construction 
Of the Policy, "Passenger" Had the Meaning 
Of "Occupant" and Included One Who aie 
A Conveyance : 


. Defendant Excluded From the Hazard an 
Aircraft Operated by the Insured; It 
Conspicuously Failed to Exclude a Land 
Conveyance So Operated ‘ 


. The Popular, Non-technical Meaning of 
Passenger as "Occupant" Must be Used 
Rather Than the Technical iene: Used 
By the Court Below : 


. The Court's Construction Would Deny Coverage 
To the Operator of a Rented Car but Extend 
Coverage to Other Occupants of the Same Car, 
A Result Never Intended by the Parties 


. An Elementary Principle of Insurance Law 
Requires That Any Ambiguity as to the Meaning 
Of "Passenger" be Construed Against the Insurer 
Who Prepared the Policy : : , 


Il. Part V (c) Covers Travel ae the Insured in a 
Rented Car : 


a. Defendant Was on Notice That Under the Law 
Of Texas, the Meaning of the Language in 
Part V (c) Included a Rented Car A 


b. In Common Usage and Understanding, the 
Language Covered Travel by Rented Car . 


. The Dominant Purpose of the Policy Was to 
Cover Air Travel and Land Travel to and 
From an Airport as an Adjunct to Air Travel. 
The Parties Knew That Such Land Travel 
Included Travel by Rented Car 


. Even if There Were Ambiguity, Such Ambiguity 
Must be Resolved in Favor of the Insured. 


II. Defendant's Attempted Technical pias 
Is Untenable é : . ‘ 


a. Defendant's Interpretation Would Lead to 
Hit-or-miss Coverage 7 


b. The Disputed Clause Requires Only That the 
Vehicle be Licensed to Permit Transportation 
Of Persons for Compensation, and the Rented 
Car Was So Licensed. : 


. Defendant's Contentions (a) That the Proof of Loss 
Was Filed Too Late, and (b) That Suit Was Not 
Filed Within the Time Limit Fixed in the cee 
Are Obviously Without Merit : 


a. Proof of Loss Was Timely ‘ 5 
b. The Suit Was Brought Within the Time Limit . 


CONCLUSION 
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APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
ia at 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for defendant in an action on an 
insurance policy, entered by the United States District Court for the Dis- 


trict of Columbia. On cross motions for summary judgment the court be- 


low granted defendant's motion and denied plaintiff's motion.) The juris- 
diction of this Court is conferred by 28 U.S.C., Section 1291.) The juris- 
diction of the court below was based on D. C. Code, Section 11-306. 


2 
STATEMENT OF CASE 


Plaintiff's decedent, Herbert C. Smith, was Assistant Manager of the 
National League of Insured Savings Associations, with headquarters in 
Washington, D. C. ' This is an action on a travel accident insurance policy, 
covering the League's executives, including Mr. Smith, against certain 
risks of business travel. The policy, called "A.B. Blanket Accident Pol- 
icy ,”" was issued by defendant, effective for the year beginning July 12, 
1958 (J.A. 19). Mr. Smith was killed in an accident February 11,1959 in 
the course of a business trip. The plaintiff, his widow, sues as beneficiary 


under the policy. The facts are undisputed. 


Mr. Smith's fatal business trip. 


At the end of January, 1959, Mr. Smith left Washington by air ona 
business trip to Phoenix, Dallas, New Orleans and Biloxi. He arrived at 
Moisant Airport, New Orleans, on the morning of February 7. His itinerary 
required him thence to procee@ to Biloxi, Mississippi, for a 4-day meeting 
of the Southwestern Conference of Savings & Loan Associations, after which 
he had a confirmed airline reservation to fly back to Washington from 
Moisant Airport, New Orleans at 9:15 on the morning of February 11, 1959 
(J.A. 27, 28, 29). 


On the morning of February 7, when Mr. Smith was to proceed from 
New Orleans to Biloxi, there was no scheduled flight until 3:15 P.M., to the 
nearest airport to Biloxi, at Gulfport, Mississippi (J.A. 36, 37, 38). The 
distance between Moisant Airport and Biloxi is a little under 100 miles. 
The only practicable way of proceeding that morning to the meeting at Bi- 
loxi was to rent a car at Moisant Airport (J.A. 28). Accordingly, Mr. Smith 
rented a car from The Hertz Corporation at Moisant Airport at 8:02 A.M. 
(J.A. 29). The President and Managing Director of the League, Messrs. 
Bent and Heisler, who also attended the meeting, likewise traveled from 
New Orleans to Biloxi and return by a Hertz automobile (J.A. 28). 


Early on the morning of February 11, 1959, after Mr. Smith's duties 
at the meeting ended, he started back in the rented car from Biloxi to 
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Moisant Airport to catch the plane. At a point near Slidell, Louisiana, on 
the direct route to and about forty miles from the airport, an oncoming car 
swerved into Mr. Smith's lane and Mr. Smith was killed in a head-on colli- 
sion (J.A. 28, 30). The court below found that the insured at the time of 
his death was driving on the way to the airport "intending to board an air- 
plane for the return trip to his home office" (J.A. 45). 


Common use of rented cars in connection with air travel by Insured's 
executives: 


ee re 


Rented cars have become a familiar adjunct of air travel. Hertz, the 
leading car rental firm in the United States, has stations at all the com- 
mercial airports in the country (J.A. 31, 32). An excerpt from the 1958 
Annual Report of The Hertz Corporation is significant: 


"Your Corporation directed its major efforts toward gaining 
firm leadership in this new market. A primary target was 
the new market place: the airport terminal. Today when a 
traveler steps off an airplane at any airport in the United 
States, he expects to -- and does -- see a uniformed Hertz 
attendant with a car waiting. The Hertz rent a car counter 
has become as familiar to the air traveler as the airline 
ticket counter itself" (J.A. 32). 


Rent-a-car service has special value and utility for modern busi- 
ness executives traveling between airports and business places, where air 
service is unavailable or impracticable, taxi service too expensive and 
other modes of transportation inconvenient. The executives of the National 
League of Insured Savings Associations, who were obliged to keep in touch 
with hundreds of member associations scattered throughout the United 
States, commonly used rental cars in connection with their extensive air 
travel. Traveling from Moisant Airport to Biloxi and return by a Hertz 
car, as Mr. Smith and also Messrs. Bent and Heisler did in February, 


1959, was a typical instance of what was a common practice of these execu- 
tives (J.A. 27-28). 


The policy provisions: 


The policy, called a "Blanket Accident Policy,” insured the Employ- 
er's executives against travel accidents in the course of the Employer's 
business. It protected against the hazards of aircraft generally and those 
of 


"any land conveyance licensed for the transportation of pas- 
sengers for hire while traveling directly to or from an air- 
port immediately preceding departure or immediately fol- 
lowing arrival of an aircraft used by or to be used by the 
Insured solely as a passenger" (Part V (c), J.A. 24). 


Basis for the decision below: 


The court (Holtzoff, J.) granted summary judgment to defendant on 
the ground that Part V (c) should be construed to cover the insured only 
if he did not operate the "land conveyance."' The court conceded that 
travel by rented car was covered, but held that the policy excluded cover- 
age because Mr. Smith was operating the rented car when he met his death. 
In its opinion the court stated (J.A. 46): 


"It is quite apparent that there was no intention to 
insure the passenger while he was driving himself. To 
say that an automobile that a person rents from the owner 
for the purpose of driving himself is a conveyance licensed 
for the transportation of passengers for hire would be at- 
taching a meaning to the phrase that is absolutely insupport- 


able... 
* *x * 


"A person who is driving his own car is not a pas- 


senger." 
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STATEMENT OF POINTS 


Although other points are involved in this appeal in view of appellee's 


contentions, the only errors claimed by appellant are: 


1. The holding of the court below that the policy 
language, while it covered travel by rented car, did not 


cover the insured because he operated the rented car 
and therefore could not be a passenger. 


2. On the undisputed facts, denial of plaintiff's 


motion for summary judgment. 


SUMMARY OF ARGUMENT 


1. On the undisputed material facts, the court below 


erred in deny- 


ing plaintiff's motion for summary judgment and in granting, defendant's 


motion. The court below erred in construing Part V(c) -- ‘fany land con- 


veyance licensed for the transportation of passengers for h 


ire" while 


traveling to or from an airport preceding departure or following arrival 


"of an aircraft used or to be used by the Insured solely as a passenger” -- 


to exclude coverage on the ground that while travel by rented car was cov- 


ered, the policy referred to "passengers" and therefore excluded a person 


who was operating a rented car. But the word "passengers!’ relied on by 


the court appears in language which describes the conveyance, not the status 


of the insured in the conveyance. In addition, defendant insurer had notice 


when it wrote the policy that by Texas law which concededly governs its 


construction, "passenger" in an insurance contract means 
? 


"occupant" and 


hence includes the operator of a conveyance. Moreover, this is a meaning 


given to the word in common speech -- a vital consideration in construing 


an insurance policy. Even if the language were deemed to be ambiguous, 


plaintiff must prevail, for it does not unambiguously convey to the mind of 


an ordinary layman an intent to exclude coverage. Had defendant wished 


to exclude the hazard, language was readily available to do 


so, clearly and 


unambiguously. In point of fact, the very clause here in dispute demonstrates 
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that defendant knew how to exclude from coverage one who operated an 


aircraft ("'to be used by the Insured solely as a passenger"). The inter- 


pretation adopted below would deny coverage where the insured operated 
a rented car but cover him if another was the operator. The parties did 


not intend coverage to turn on any such fortuitous circumstances. 


2. The court below conceded that the disputed clause covered travel 
by rented car, and in this respect the court was correct. (a) Defendant 
insurer had notice that by the law of Texas virtually identical language is 
held to include a drive-yourself car. (b) The dominant purpose of the 
policy was to cover air travel and land travel used as an adjunct to air 
travel. The executives covered by the instant policy, like other business 
executives, used rented cars, which are available at all commercial air- 
ports in the United States, in order to travel between the airport and a 
point on their itinerary where air travel was impracticable. The insured 
rented a car as the most practicable means of travel between the airport 
and his business destination at Biloxi. The dominant purpose of the policy 
would be defeated if travel by a rented car to and from the airport were 
excluded. (c) According to ordinary usage, the policy language means a 
vehicle which is authorized to transport persons for compensation, and 
this includes a rented car. (d) If defendant had wished to exclude travel 
by rented car from coverage it could have done so by using one of several 
clauses commonly employed by insurance companies, e.g., riding as a fare- 
paying passenger. | At the very least, the language is ambiguous and the 
ambiguity must be iresolved in favor of the insured and against the insurer 
who wrote the policy. 


3. Defendant contends that the disputed clause, "land conveyance 
licensed for the transportation of passengers for hire," limits the cover- 
age to vehicles required by statute to carry "for hire" license tags. This 
would attach a highly technical meaning to the language. Moreover, the 
coverage would vary from state to state, depending on whether the licens- 
ing state requires rented cars to carry "for hire" tags. On the other hand, 
if the phrase is given its common meaning -- any vehicle licensed or 


7 


authorized to transport persons for compensation -- the language would 
operate uniformly throughout the United States. 


| 
4. Proof of loss was timely filed. The policy required written proof 


within 90 days "covering the occurrence, character and extent of the loss." 
Defendant was informed in writing approximately 12 days after the loss of 
all facts which it needed to investigate and determine whether the loss was 
covered by the policy. Defendant made an investigation and | after the 90- 
day period, rejected the claim not on the ground that written proof of loss 
had not been timely filed, but on the ground that the policy did not cover 
the loss. Not until two years later, when defendant filed itslanswer to the 
complaint in this action, did defendant suggest that proof of loss was not 


filed in time. 


5. Plaintiff's suit was brought within the time limit fixed in the 
policy -- "within two years from the expiration of the time within which 
proof of loss is required by the policy." The loss occurred/on February 
11,1959. The policy required proof of loss within 90 days thereafter. 

The day of the loss, February 11, is not counted, and, therefore, the 90- 
day period ended on May 12,1959. Similarly, the day of such expiration, 
May 12, is not counted in computing the ensuing two-year limitation period. 
Therefore the last day of the two-year period was May 12, 1961, and this 
action was filed on that date. 


ARGUMENT | 


The court below, while conceding that travel by rented car would 
| 
be covered, erroneously interpreted Part V (c) of the policy to exclude 


1 the court stated that 'an automobile that a person rents from the owner .. ." 
would not be covered if the insured obtained it "for the purpose of driving himself", 
(J-A. 46). The court also said: 
"The Court is of the opinion that the words 'land conveyance 
licensed for the transportation of passengers for hire' may include 
any common carrier or any contract carrier or any other vehicle in 
which the insured makes a trip as a passenger from the airport to 
his final destination" (J.A. 46). (Emphasis supplied). 
Thus it is evident that the court below interpreted the language to cover travel 
by a rented car, so long as the insured was not the operator. 
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coverage where the land conveyance is operated by the insured. The Court 
said: 
A conveyance licensed for the transportation of 
passengers for hire necessarily implies, as a common 


sense matter, a conveyance driven by somebody in which 
the insured is a passenger... 


"It is quite apparent that there was no intention to 
insure the passenger while he was driving himself. To 
say that an automobile that a person rents from the owner 
for the purpose of driving himself is a conveyance licensed 
for the transportation of passengers for hire would be at- 
taching a meaning to the phrase that is absolutely insup- 
portable. ... 


"A person who is driving his own car is not a pas- 
senger" (J.A. 46). 


* * * 

It must be noted that Part V (c) defines the risk in terms of the 
"land conveyance," not in terms of the insured's status while riding in 
the vehicle. But the court below seized on the word "passengers" and 
held that this word necessarily excluded coverage if the insured operated 
the vehicle. This restrictive interpretation of "passenger" -- an inter- 
pretation not suggested by defendant in its fourteen pages of memoranda 
filed in the District Court (R., Filed Nov. 17, Nov. 30 and Dec. 15, 1961) -- 
controlled the decision below. It was erroneous, as we shall demonstrate 
in Point I. We shall demonstrate in Point II that the court below was cor- 


rect in its view that the term "land conveyance” in the policy included a 


rented car. Finally, we shall demonstrate that on the undisputed material 
facts the court below should have granted plaintiff's motion for summary 


judgment. 
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I. THE COURT BELOW ERRONEOUSLY INTERPRETED 
PART V (c) TO EXCLUDE COVERAGE WHERE THE 
RENTED CAR IS OPERATED BY THE INSURED 


a. Defendant was on Notice that under Texas 
Law, Which Concededly Governs Construction 
of the Policy, "Passenger" had the Meani 
of "Occupant" and Included One Who Operated 
a Conveyance. 


Defendant was on notice that under Texas law, which concededly 
2 
governs interpretation of the policy, the meaning of passenger in 
Part V (c) included one who operated the land conveyance. |Continental 
Casualty Co. v. Warren, 152 Tex. 164, 254 S. W. 2d. 762 (1953). There, 
a blanket insurance policy on a company plane covered injuries sustained 
in consequence of "riding as a passenger" in the aircraft. The Texas 
Supreme Court held that the policy covered the death of the pilot, a com- 
pany employee, who operated the plane when it crashed. The Court said 
at 254 S. W. 2d. 764: 
"Now the mere word 'passenger' cannot be said 
to exclude the pilot, although, here too, the insurer 
might have excluded him beyond question by the simple 
insertion of a phrase such as ‘and not as the pilot’ . |. 
Such dictionary definitions as give the word a significance 
of non-operator of the vehicle concerned are but one of 
several definitions given by the same work, while common 
parlance undoubtedly uses it at times in the sense of 
‘occupant’ of a private vehicle, as in the familiar expres- 
sion 'a six-passenger automobile.’ "' 
This was the law of Texas when the policy was written and the company 
must be deemed to have written the policy with that law in mind. Indeed 
the page containing Part V of the policy is a form adopted by defendant 
company in 1955, two years after the Warren decision (J.A. 25). 


Record, Defendant's Supplemental Memorandum filed Dec. 15, /1961, p. 1. 
Since counter-signature, the final act necessary to make the policy effective, oc- 
curred in Texas (J.A. 20-21), the law of Texas governs interpretation of the policy. 
McLouth Steel Corp. v. Mesta Machine Co., 214 F. 2d. 608, 609 (C; A. 3, 1954). 
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b. Defendant Excluded from the Hazard an 
Aircraft Operated by the Insured; It 
Conspicuously Failed to Exclude a Land 
Conveyance so Operated. 
The defendant presumably had in mind the Warren case in adopting 


the form containing Part V (c), 


"any land conveyance licensed for the transportation of 
passengers for hire while traveling directly to or from 
an airport immediately preceding departure or immedi- 
ately following arrival of an aircraft used by or to be 
used by the Insured solely as a passenger" (J.A. 24). 
{Emphasis supplied) 


The underscored words "solely as a passenger" operate to exclude from 
coverage an aircraft operated by the insured. Whether or not defendant 

had the Warren case in mind when it adopted this language, it is clear in 
any event that defendant knew how to exclude from the hazard a conveyance 
operated by the insured. Defendant conspicuously stopped short of express- 
ing this limitation when it defined the risk of travel in a land conveyance. 

If defendant had intended to exclude the hazard of operation by the insured, 
there were other well-recognized expressions to achieve this result, as 

for example: 


any land conveyance except a conveyance under the com- 


plete direction of the Insured, licensed, etc. (See Fidelity 
& Cas. Co. v. Commander, 231 F. 2d. 347, 350 (C.A. 4, 
1956), where an air travel accident policy contained this 


language). 


c. The Popular, Non-technical Meaning of 
Passenger as "Occupant" Must be used 
Rather Than the Technical Meaning used 
by the Court Below. 


As the court in Warren points out, in common speech "passenger" 
is used interchangeably with "person" or "occupant." A dictionary defini- 


tion is "one who travels by some form of conveyance." American College 
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Dictionary (1962). Thus Judge Groner in interpreting an insurance policy 
referred to a person who rode a saddled horse as a "passenger." Gate- 
wood v. Continental General Life Ins. Co., 23 F. 2d, 211, 213 (E.D. Va., 
1927). The popular, non-technical understanding of "passenger" must be 
used to interpret the insurance policy, rather than the narrow technical 
meaning given by the court below. The language must be regarded "'as 
bearing the meaning common speech imports." Stinson v. New York Life 
Ins. Co., 83 U. S. App. D. C. 115, 167 F. 2d. 233, 238 (1948). Thus in 
Aschenbrenner v. United States Fidelity & Guaranty Co., 292 U. S. 80, 85 
(1934) , the Supreme Court held that decedent, who was killed as he attempted 
to board a moving train, was a "passenger" in the "common or popular 
meaning" which was to be used in construing an insurance policy, even 


though he was not a "passenger" in the law of common carriers. 


The application of the foregoing rule compels the conclusion that 
"passengers" in Part V (c) did not exclude from coverage the operator of 
a vehicle. 


d. The Court's Construction Would Deny 
Coverage to the Operator of a Rented 
Car but Extend Coverage to Other 
Occupants of the Same Car, a Result 
Never Intended by the Parties. 


The effect of the Court's technical interpretation of ' 


passenger” is 
that coverage turns on fortuitous circumstances which the parties cannot 
be deemed to have regarded as controlling. Under the court's construc- 
tion, only the operator of a rented car is excluded from coverage, while 


other occupants of a rented car are covered. Mr. Smith made the Biloxi 


trip alone. But two other executives of the employer traveled by a rented 


car at approximately the same time from Moisant Airport to Biloxi and 
return (J.A. 28). If the court's interpretation is correct, the policy cov- 
ered one of these executives and excluded the other. It is inconceivable 
that either party to the contract intended that coverage would turn on 
whether a rented car was driven by the insured. 
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e. An Elementary Principle of Insurance Law 
Requires that any Ambiguity as to the 
Meaning of "Passenger" be Construed 
Against the Insurer Who Prepared the Policy. 


At the very least, the language in Part V (c) must be regarded as 
ambiguous, since "passenger" can have the meaning of occupant as well 


as non-operator. 3 A basic principle of insurance law dictates that any 


such ambiguity must be resolved in favor of the insured and against the 
insurer who prepared the language. Aschenbrenner v. U.S. Fidelity & 
Guaranty Co., supra. This Court held in Buchanan v. Massachusetts Pro- 
tective Ass'n, Inc.,;96 U. S. App. D. C. 144, 146, 223 F. 2d. 609 (1955): 


"To accomplish the fifty per cent vitiation of the contract 
of insurance which the company seeks, we would insist 
upon language which unambiguously conveys such an in- 
tent to the mind of an ordinary layman. Failing such un- 
ambiguous language, doubt should be resolved in favor of 


the insured.” 


In Continental Casualty Co. v. Warren, supra, 254 S. W. 2d. at 763 -- a 
Texas authority which, as shown above, controls the interpretation of the 
present policy -- the court held: 


". .. The insurer may not escape liability merely 
because his or its interpretation should appear to us a 
more likely reflection of the intent of the parties than the 
interpretation urged by the insured. The latter has to be 
no more than one which is not itself unreasonable.” 


The interpretation below imports into the contract an exclusion of 
coverage which the insurer could easily have expressed, but did not express. 
Contrary to basic insurance law it construes the policy against the insured 


8 Note that even the court below used "passenger" in the sense of "occupant" 
in the course of its opinion: "It is quite apparent that there was no intention to 
insure the passenger while he was driving himself" (J.A. 46). 
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and in favor of the insurer who drew the policy. Moreover,|this construc- 
tion was adopted in face of the fact that the disputed clause has no connec- 


tion with the insured's status in the vehicle, but merely defines the vehicle. 


Il. PART V (c) COVERS TRAVEL BY 
THE INSURED IN A RENTED CAR. 


a. Defendant was on Notice That Under the 
Law of Texas, the Meaning of the Language 
in Part V (c) Included a Rented Car. 

The policy described the hazard as "any land conveyance licensed 
for the transportation of passengers for hire." In 1945 the Texas Supreme 
Court construed virtually identical statutory language in R.|S. 11 75(21) 
which authorized a city to regulate "any person owning .. , any vehicle... 
used for the carrying of passengers for hire." The court held that this 
language included a drive-yourself firm, and therefore that/the city had 
authority to regulate such a firm by requiring an indemnity bond. Corpus 
Christi v. Texas Driverless Co., 144 Tex. 288, 190 S. W. 2d. 484, 485 
(1945). To the same effect is City of Antonio v. Besteiro, 209 S. W. 472, 
474 (Tex. Civ. App., 1919). There the court construed a provision in R. S. 
6698 which authorized a city ". . . to license and regulate the use of motor 
vehicles for hire." The court held that this language empowered the City 
to regulate a rental car operator. S 


Thus, when the policy was written, defendant insurer| had notice that 
the language it employed -- "land conveyance licensed for ithe transporta- 
tion of passengers for hire” -- had a meaning under Texas law which 


bd Compare Corpus Christi v. McClaugherty, 284 S.W. 2d 927 (Tex. Civ. App., 

1955), relied upon below by defendant. There the court construed another provision 
of R.S. 6698 which authorized a city to tax "for the operation of each motor vehicle 
transporting passengers for hire." A city ordinance imposed a tax upon drive-your- 
self firms. The court relied upon the rule that a tax statute will be strictly con- 
strued (particularly since the clause relied upon by the city was an exception to 
another provision which pre- empted to the State the exclusive right to levy such 
taxes), and therefore held that the ordinance was invalid (284 S.W! 2d at 928-929). 

This rule of strict construction in tax statutes is of course the precise opposite 
of the liberal rule of construction which applies in construing insurance policies. 
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included a rented car as well as taxicabs, etc. Defendant must be deemed 
to have adopted that meaning when it wrote the policy. 


b. In Common Usage and Understanding, the 
Language Covered Travel by Rented Car. 
In popular non-technical understanding, the language in Part V (c) -- 
"any land conveyance licensed for the transportation of passengers for 
hire” -- includes a rented car. It is this common or popular meaning 
which controls interpretation of the policy. Aschenbrenner v. U.S. Fidelity 
& Guaranty Co., supra, 292 U.S. at 84. See also Government Employees 
Insurance Co. v. Ziarno, 273 F. 2d 645, 647 (C.A. 2, 1960) where Judge 
Medina said: ". ..in the graphic words of a lower court, "It is not the 
construction or interpretation that the company gives to a policy that 
governs. It is the plain meaning understandable to Joe Doakes, the average 
person that counts.’ .. ." (emphasis in original). As shown above, "pas- 
senger" is used interchangeably with "occupant." Moreover, in common 
speech "for hire” simply means "for compensation” and rented cars are 
referred to as vehicles "for hire." Atkins v. Hertz Drivurself Stations, 
Inc., 261 N.Y. 352, 185 N.E. 408, 410 (1933); Connelly v. Deconnick, 133 
Conn. 237, 155 Atl. 231 (1931); La, Rev. Stat. (1950) Sec. 32:417 as amended 


in 1954. Thus, according to ordinary usage, a rented carisa land convey- 


ance which is licensed or authorized to transport persons for hire, i.e., 
for compensation. Legislatures and courts alike have treated rented cars 
as vehicles used for transportation of passengers for hire. Hodge Drive- 
it-Yourself Co. v, Cincinnati, 123 Ohio St. 284, 175 N.E. 196 (1931), aff'd 
284 U.S. 335, 76 L. Ed. 323 (ordinance referring to rented cars as vehicles 
using public streets "for the purpose of transporting passengers for hire"); 
Corpus Christi v. Texas Driverless Co., supra (Tex.). 


15 


c. The Dominant Purpose of the Policy Was to Cover 


Air Travel and Land Travel to and from an Airport 


as an Adjunct to Air Travel. The Parties Knew That 


Such Land Travel Included Travel by Rented Car. 


In determining whether the hazard was covered, "... 


consideration 


is directed to the purpose of the contract and the circumstances surround- 


ing its execution." Stinson v. New York Life Ins, Co., supra 


, 83 U.S. App. 


D.C. 115, 167 F. 2d 233, 235 (1948); Northrup v. Railway Passenger As- 


surance Company, 43 N.Y. 516, 519, 3 Am. Rep. 724 (1871). 
factor is "the dominant purpose of the policy .. ." Fidelity 
v. Smith, 189 F. 2d 315, 318 (C.A. 10, 1951). 


The controlling 
& Casualty Co. 


Here, the "dominant purpose" was to insure the travel risks of 


executives of a national organization, who travel by plane, and use the most 


practicable means of transportation between airports and th 


e places of 


their business meetings. Frequently they use a rented car as the most 


convenient, economical and time-saving adjunct to air trave 
denied that defendant was well aware of this common use of 


air-travelling business executives, including the executives 


Le 


It cannot be 
rented cars by 
of the insured 


organization. Car rental firms have facilities at hundreds of airports 
throughout the United States, including all commercial airports (J.A. 31, 
32). The Employer's executives frequently found it necessary to rent a 


car at an airport, in order to travel to and from a point ont 


where air travel was unavailable or impracticable (J.A. 28) 


In this context the parties contracted for coverage not 
travel, but also for travel away from the airport after landi 
to the airport in order to catch a plane. Such coverage was 


je 


he itinerary 


only for air 
and travel 
not limited to 


travel between the airport and the city served by the airport. Nor was it 


limited to travel by common carrier. 


The disputed clause must be read in the light of the dominant pur- 


pose of the policy. Travel accident policies are construed | 


iberally to 


effectuate their dominant purpose. Fidelity and Casualty Co. v. Commander, 
supra, 231 F. 2d at 351 (C.A. 4, 1956); Fidelity & Casualty Co. v. Smith, 
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supra, 189 F. 2d 315 (C.A. 10, 1951); Gatewood v. Continental General 
Life Ins. Co., supra (E.D. Va.); Lachs v. Fidelity & Casualty Co., 306 N.Y. 
357, 118 N.E. 2d 555, 559 (1954) ("... the decedent would not have pur- 
chased the insurance if it did not cover her trip ..."); Northrup v. Rail- 


way Passenger Assurance Co., supra (N.Y.); Wharton v. New York Life 
Ins. Co., 178 N.C. 135, 100 S.E. 266 (1919) (insured who got off a train at 
a station and was killed by the backing train as he sought to get aboard it, 
held "traveling as a passenger"). 


Since the dominant purpose of the policy would be defeated if travel 
by rented car to and from the airport were excluded from coverage, the 
policy language should be construed to cover the insured while traveling 
by rented car. 


d. Even if There Were Ambiguity, Such 
Ambiguity must be Resolved in Favor 
of the Insured. 

We contend that the disputed language in its common meaning cov- 
ered travel by the insured in a rented car to and from the airport on the 
undisputed facts here presented. However, even if it is deemed that the 
language in question is ambiguous, the ambiguity must be resolved in 
favor of the insured and against the insurer who wrote the policy. Supra, 
Point I (e). This basic principle is peculiarly applicable here, because 
defendant was aware that business executives such as those of the insured 
Employer are aceustomed to use rented cars to make trips to and from 
airports as an adjunct to air travel. It is of prime significance that de- 
fendant, if it had wished to exclude such travel from the coverage, could 
easily have done'so by using any one of several clauses employed by in- 


surance companies. Some of these clauses are: 


(1) “riding in...as a fare-paying passenger, any 
land. . . conveyance, while . . . operated by a 
carrier licensed to transport passengers" -- 
Rock v. Fidelity & Casualty Co., 219 N.Y.S. 2d 
550 (Sup. Ct., 9/7/61). 
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(2) as a fare-paying passenger - Hayes v. 
Home Life Ins. Co., 83 U.S. App. D.C. 110, 111, 
168 F. 2d 152 (1948). 


Traveling in a public conveyance provided by a 
common carrier for passenger service - Rathbun 
v. Ocean Accident & Guarantee Corp., 299 Il. 
562, 132 N.E. 754,19 A.L.R. 140 (1921), holding 
that an insurance policy did not cover travel in 


a car rented with a driver. 


Defendant did not employ readily available language to express an 
intention to exclude from coverage travel in a drive-yourself car. At the 
very least the language of the policy is ambiguous; and the ambiguity must 
be construed strictly against defendant. 


Il. DEFENDANT'S ATTEMPTED TECHNICAL 
INTERPRETATION IS UNTENABLE. 
Defendant contends that the disputed clause, "land conveyance li- 
censed for the transportation of passengers for hire," limits the coverage 
to vehicles required by local statute to bear "for hire" license plates, 
Such technical construction would attach a highly technical meaning to 
language which must be read according to its common meahing. Also, it 


would disregard the dominant purpose of the policy. See supra, Points I, c 


and II, c. 


a. Defendant's Interpretation Would Lead to 
Hit-or-miss Coverage. 

Under defendant's attempted restrictive reading, the coverage would 
depend on the peculiar licensing statute of each State. Defendant asks this 
Court to hold that the parties intended the coverage to turn on a fortuitous 
and essentially immaterial factor - whether or not the rented car was re- 
quired by local statute to carry "for hire" license tags. Licensing statutes 
vary from State to State. In Florida, for example, rented ¢ars are required 
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to carry "for hire” tags. Fla. Stats. Anno. Sec. 320.01 (16), 320.36. They 
are similarly licensed in Kentucky. Ky. Rev. Stat. (1953) Sec. 281.010, 
281.815; Louisville Taxicab & Transfer Co. v. Blanton, 305 Ky. 178, 202 
S.W. 2d 433 (1947). Under defendant's technical construction, defendant 
would concede liability, if the Hertz car rented by Mr. Smith had been li- 
censed in a State which required "for hire’ tags. The coverage would 
vary from State to State, depending on where the car was licensed. The 
absurd result would be that coverage under the policy would operate like 
a punch-board, with the pay-off limited to the lucky numbers. 
b. The Disputed Clause Requires Only That the Vehicle 

be Licensed to Permit Transportation of Persons for 

Compensation, and the Rented Car was so Licensed. 

The disputed clause cannot reasonably refer to technical and non- 
uniform licensing statutes. As shown above, it requires only that the ve- 
hicle be authorized to transport persons for compensation. And it is be- 
yond dispute that the Hertz car which Mr. Smith rented in Louisiana was 


so authorized. Section 47:505, La. Rev. Stats. (1950), provides: 


"The commissioner shall issue for every passenger vehicle 
rented without a driver, the same type and number of plates 


issued for private passenger vehicles.” 


The Louisiana Attorney General has ruled that this statutory provision 
specifically covers vehicles rented "under the 'drive-yourself’ system." 
Op. Atty. Gen. 1932-1934, p. 771. The Hertz car in which Mr. Smith was 
killed was clearly licensed or authorized to be used for transportation of 
persons for compensation (J.A. 33, 34, 43). Indeed, in Louisiana a car 
rented with a driver carries the same type of license plates as a 
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drive-yourself car (J.A. 35, 36, 43). ? 


IV. DEFENDANT'S CONTENTIONS (a) THAT THE PROOF OF 
LOSS WAS FILED TOO LATE, AND (b) THAT SUIT WAS 


NOT FILED WITHIN THE TIME LIMIT FIXED IN THE 


POLICY, ARE OBVIOUSLY WITHOUT MERIT 


Defendant's contentions that proof of loss was filed too late, and 


that suit was not filed within the time limit stated in the policy, were not 


seriously pressed below and these contentions were ignored by the District 


Court. They are without merit. 


a. Proof of Loss was Timely. 


Contrary to defendant's contention, plaintiff is not barred from re- 


covering on the ground that formal proof of loss was filed too late. The 


policy requires written notice of injury within 20 days and proof of loss 


within 90 days (J.A. 21, 22). But if the Company's forms for proof of loss 


are not furnished within 15 days after notice of injury, 


"the claimant shall be deemed to have complied with the 


requirements of this Policy as to proof of loss upon sub- 


mitting within the time fixed in the Policy for filing proofs 


. The effect of Section 47:505 is that the annual license fee for drive-yourself 


cars is $3, while the fee for taxicabs and buses is at least $25. Se 
47:466, 47:469. Defendant relies on La. Rev. Stats. (1950), Sec. 45 
"No person shall engage in the business of transporting pe 

for hire, charge orcompensation over the highways of this sta 


cs. 47:463, 
L181: 
rsons 


whether as a common carrier or contract carrier, or as a transpor- 


tation agency, or to operate as a travel bureau, or to obtain a 


co- 


traveler or co-travelers to share the expense of the trip proportion- 


ately or otherwise, or to act as an intermediary in connection 
the sharing of expense of a trip or trips with a co-traveler or 
travelers unless the person, operator, driver or chauffeur in 


with 
co- 
harge 


of the motor vehicle shall have obtained a chauffeur's or driver's 
license, and unless the motor vehicle so used is equipped with) 'for 


hire’ license plates to carry passengers for hire." 
The effect of this statute is to require a minimum $25 license 


fee for a car 


covered by the operations of a common carrier, a contract carrier, a transporta- 
tion agency, a travel bureau, or those who make travel share-the-expense arrange- 


ments. 
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"of loss, written proof covering the occurrence, 
character and extent of the loss for which claim is 
made" (J.A. 22). (Emphasis supplied) 


The death occurred on February 11,1959. On February 19,1959, the 
general counsel of the Employer wrote to the home office of the defendant 
insurer at Philadelphia (J.A. 13). This letter, written eight days after the 
accident, notified defendant that decedent, who was insured under the pol- 
icy, was killed while driving a car rented from the Hertz Corporation, en 
route from Biloxi to the New Orleans Airport to catch a plane back to 
Washington, D.C. The letter thus informed defendant of all facts on the 
basis of which defendant, after investigation, could determine whether or 
not the loss was covered by the policy. By letter dated March 23,1959 
defendant's Dallas office acknowledged receipt of the claim and notified 
the Employer that "our investigation is proceeding" (J.A. 14). Defendant 
furnished to plaintiff its 'Death Claim Proof of Loss" approximately five 
days prior to the expiration of the 90-day period (J.A. 15). The completed 
form was mailed to defendant by plaintiff's agent on May 29, 1959 (J.A. 9). 
Defendant denied the claim on July 7, 1959, not on the ground that proof of 
loss was tardy, but! on the ground that the policy did not cover travel in the 
Hertz rental car (J.A. 16). Not until the Answer filed by defendant in this 
action in June, 1961 did defendant raise any question as to the timeliness 
of plaintiff's proof of loss (J.A. 7). 


On the foregoing facts, it is clear that plaintiff's rights cannot be 


defeated on the theory that proof of loss was not timely filed. The Febru- 
ary 19,1959 letter: from the Employer gave the insurer sufficient informa- 
tion to enable it to frame an intelligent estimate of its rights and liabilities, 
and constituted sufficient proof of loss. Binder v. Commercial Travelers 
Mut. Acc. Ass'n, 165 F. 2d. 896, 899 (C.A. 2, 1947); Anno., 170 A.L.R. 
1262, 1265; Anno., 26 A.L.R. 2d 1073, 1076; Provident Life & Accident 

Ins. Co. v. Nitsch, 123 F. 2d. 600, 601-602 (C.A. 5, 1941). 


"That the one instrument may serve both as a notice and 
proof of death cannot be doubted, and there is no question 
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"raised in that respect.'’ Metropolitan Life Ins. Co. 
v. Hogan, 63 F. 2d. 654, 655 (C.A. 7, 1933). 


To the same effect is Cohen v. Metropolitan Life Ins. Co., 144 F. 2d. 
748, 749 (C.A. 3, 1944). The letter of February 19, 1959 clearly met the 
express requirement of the policy: "written proof covering the occur- 


rence, character and extent of the loss. . ." 


In any event, the foregoing circumstances demonstrate that defend- 
ant waived any objection it might have had. Tyrrell v. Prudential Insur- 
ance Company of America, 109 Vt. 6,192 Atl. 184,115 A.L.R. 392 (1937). 


b. The Suit Was Brought Within the Time Limit, 


Part X, par. 3 of the policy provides: 
. . . Nor shall such action be brought at all unless brought 
within two years from the expiration of the time within 
which proof of loss is required by the Policy.” 


The policy, Part IX, par. 3, provides that proof of loss must be filed 
"within ninety days after the date of such loss." The loss o¢curred on 
February 11,1959. By settled rules, the first day is not counted, and 
therefore the ninety-day period "after the date of such loss'' ended on 
May 12,1959. Sheets v. Selden's Lessee, 69 U.S. 177 (1865); New York 
Life Ins. Co. v. Bullock, 26 F. 2d. 666, 667 (C.A. 5, 1928). |The policy 
permitted the action to be filed "within two years from the expiration of" 
the ninety-day period, i.e., from May 12,1959. Since May 12, 1959 is not 
counted, the last day of the two year period was May 12,1961. Faulks v. 
Unity Life & Accident Ins. Ass'n, 346 Pa. 346, 30 A. 2d. 121, 122 (1943). 
The action was filed on that date. 
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CONCLUSION 


The judgment below should be reversed and, since the undisputed 


material facts entitle plaintiff to judgment, this Court should direct that 
plaintiff's motion for summary judgment be granted. 


Respectfully submitted, 


DAVID G. BRESS 


LEONARD BRAMAN 


J.H. KRUG 
1730 K Street, N. W. 
Washington 6,D.C. 
Attorneys for Appellant 
Of Counsel: 
Newmyer & Bress 


1730 K Street, N. W. 
Washington 6, D.C. 
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Nov. 17 Motion of deft. for summary judgment; notice; P & A; c/m 
11-17-61; exhibits A through F: M.C. 11-17-61. filed. 
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Tamm, J. 
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COMPLAINT 
(For Death Under Accident Insurance Policy) 
1. Plaintiff herein, MILDRED L. SMITH, is a citizen of the United 


States and a resident of the State of Virginia. Defendant, INDEMNITY 
INSURANCE COMPANY OF NORTH AMERICA, is a corporation incorpo- 
rated under the laws of Pennsylvania, and duly licensed to transact busi- 
ness in the District of Columbia. 
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2. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars ($3,000.00) and is within the 
jurisdiction of this Court. 

3. Defendant is and at all times mentioned herein was duly author- 


ized to carry on the business of accident insurance in the States of Texas 


and Pennsylvania and in the District of Columbia. 
4. On June 25, 1958, defendant executed and delivered to National 
League of Insured Savings Associations (hereinafter called the "Em- 
ployer") its policy of insurance, "Blanket Accident Policy", No. A.B. 
17483, and on July 12, 1958 executed and delivered to said Employer its 
rider to said policy effective from July 12, 1958 to July 12, 1959, whereby, 
in consideration of payment to defendant of a specified premium, defendant 
insured the life of several executives of said Employer including Herbert 
C. Smith, deceased husband of plaintiff, against specified accident hazards, 
in the sum of One Hundred Thousand Dollars ($100,000.00) and defendant 
agreed by the said contract of insurance to pay the said sum of One 
Hundred Thousand Dollars ($100,000.00) to plaintiff as decedent’s bene- 
ficiary named in the said policy, in accordance with the terms of said 
policy. 
5. Part V of said policy provided: 
"The hazards against which insurance is granted under this 
Policy are (provided such hazards arise out of and in the 
course of the business of the Employer) 
(a) any civil aircraft, provided such aircraft (1) is operated 
by a properly certificated pilot, (2) has a current un- 
restricted airworthiness certificate, and (3) is not|being 
used for fire fighting, pipe line inspection, aerial photog- 
raphy or exploration; 
any aircraft operated by the Military Air Transport 
Service (MATS) of the United States of America, or any 
similar airline operated on a scheduled basis by the 
military authorities of any other nation; 
(c) any land conveyance licensed for the transportation of 
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passengers for hire while traveling directly to or from 
an airport immediately preceding departure or imme- 
diately following arrival of an aircraft used by or to be 
used by the Insured solely as a passenger. 

* Ok Ok RTT 

6. Plaintiff's decedent landed at New Orleans Airport February 10, 
1959 and, on business of the Employer, hired an automobile from a firm 
operating at the said airport known as Hertz Rent-A-Car in order to 
travel to Biloxi, Mississippi. On February 11, 1959, he was returning 
by said automobile directly from Biloxi to the said airport, with air 
passage booked to return promptly to Washington, D. C., the Employer's 
headquarters, when he was killed in a collision, at a place in the vicinity 
of New Orleans. Under the Louisiana statutes the said automobile driven 
by plaintiff's decedent was operated under a license authorizing its use 
for the transportation of passengers for hire, and the said automobile 
was so being used under that license at the time of said decedent's death. 
The said insured died by reason of accident hazards described in the 
said insurance policy, which hazards arose out of and in the course of 
the business of the Employer. 

7. The said Employer duly paid the premium and otherwise fully 
complied with the provisions of said policy according to the terms thereof 
after its issuance, and the said policy was in full force and effect at the 
time of the death of the said Herbert C. Smith. 

8. All conditions precedent to liability of defendant under the said 
policy have occurred, including giving of notice of death. Although proper 
demand has been made upon defendant for payment of the benefits due 
plaintiff as decedent's beneficiary, defendant has failed and refused to 
pay said benefits, and has notified the Employer in Washington, D. C. that 
the claim under the said policy has been denied solely on the asserted 
ground that the Hertz Rent-A-Car automobile in which decedent was 
traveling was not aj "land conveyance licensed for the transportation of 


passengers for hire" within the meaning of Part V (c) of said policy as 


set forth above in Paragraph 5 herein. 
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9. This action has been brought within the time prescribed in the 
said policy. 
10. There is now due and owing to plaintiff the sum of One Hundred 
Thousand Dollars ($100,000.00) with interest, by reason of the facts 
above stated. 
WHEREFORE, plaintiff demands judgment for One Hundred Thou- 
sand Dollars ($100,000.00) plus interest and costs. 
NEWMYER & BRESS 
By /s/ David G. Bress 
/s/ Leonard Braman 
/s/ J.H. Krug 


1730 K Street, N. W. 
Suite 1000 

Washington 6, D.C. 
Attorneys for Plaintiff 


DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury on all issues herein. 
/s/ J. H. Krug 


[Filed June 26, 1961] 


ANSWER OF DEFENDANT TO COMPLAINT - 
FIRST DEFENSE 

The defendant admits the allegations contained in paragraph one of 
the complaint; it admits that the amount of this suit is in excess of 
$3,000.00, and is, therefore, within the jurisdiction of this court; it ad- 
mits the allegations contained in paragraph three of the complaint; it 
admits the allegations contained in paragraph four of the complaint; it 
admits that paragraph five contains verbatim extracts from its policy; 
it is without information or belief sufficient to either admit or deny the 
first two sentences contained in paragraph six except that it is advised 
that plaintiff's decedent met his death in an automobile accident; it 


denies each and every other allegation contained in paragraph six of the 
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complaint; it admits that the premium was paid, that the provisions of 
the policy were complied with, and that the said policy was in full force 
and effect at the time of the death of the said Herbert C. Smith; it admits 
that it has refused to pay the plaintiff; it admits advising the employer of 
the decedent that it was declining the claim presented because of the pro- 
visions of Part (c)!of the insurance policy dealing with description of 
hazards, set forth in paragraph five of this complaint, which are as 
follows: 
PART V. DESCRIPTION OF HAZARDS 
"The hazards against which insurance is granted under this 
Policy are (provided such hazards arise out of and in the 
course of the business of the Employer) 


(a) any \civil aircraft, provided such aircraft (1) is 


operated by a properly certificated pilot, (2) has a current un- 
restricted airworthiness certificate, and (3) is not being used 
for fire fighting, pipe line inspection, aerial photography or 
exploration; 

(bo) any aircraft operated by the Military Air Transport 
Service (MATS) of the United States of America, or any similar 
airline operated on a scheduled basis by the military authori- 
ties of any other nation; 

{c) any land conveyance licensed for the transportation 
of passengers for hire while traveling directly to or from an 
airport immediately preceding departure or immediately 
following arrival of an aircraft used by or to be used by the 
Insured solely as a passenger, 


Such injuries shall be deemed to include bodily injuries sus- 
tained in consequence of making a parachute jump from any 

such aircraft for the purpose of self-preservation or in con- 
sequence of being struck by any aircraft, and bodily injuries 
caused by unavoidable exposure to the elements following an 
accident to which this insurance applies." 
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That plaintiff's decedent did not meet his death within the provisions of 
the above required hazards; it denies the allegations contained)in para- 
graph nine of the complaint, and all other allegations set forth in the 
complaint. 
SECOND DEFENSE 
Further answering the complaint this defendant asserts that it has 
no obligation to plaintiff in this action because an affirmative proof of 
loss was not furnished to the defendant by the plaintiff within ninety (90) 
days after the death of plaintiff's decedent, as required by the terms and 
conditions of the policy. 
THIRD DEFENSE 
Further answering the complaint this defendant asserts that it is 
not liable to plaintiff in this action because plaintiff breached the terms 
and conditions of this policy, and failed to institute action within two 
years (2) from the expiration of the time in which proof of loss was 
required. 
FOURTH DEFENSE 
The complaint does not state a cause of action because it is barred 
by the Statute of Limitations. 
FIFTH DEFENSE 
The complaint is barred by other terms and conditions of said 
policy. 
GALIHER & STEWART 


By /s/ Richard W. Galiher 
1215-19th St., N.W. 
Attorneys for Defendant 


[Certificate of Service] 


[Filed October 17, 1961] 


INTERROGATORIES | 
1. Identify the Louisiana statutes referred to in Paragraph Six of 


the Complaint. 
2. Did the deceased rent an automobile from Hertz Rent-A-Car, 


with or without a driver? 
3. Was the deceased operating the automobile which he had rented 
at the time of the accident? 
GALIHER & STEWART 


By /s/ R.W. Galiher 
1215-19th St., N.W. 
Attorneys for Defendant 


[Certificate of Service] 


[Filed October 27, 1961] 
ANSWERS TO INTERROGATORIES 
PROPOUNDED BY DEFENDANT 
1. La. Stats. Anno., Sec. 47:463 A, 47:505. 
2. Yes. 
3. Yes. 
/s/ Mildred L. Smith 
[JURAT dated October 26, 1961] 


[Certificate of Service] 


[Filed November 17, 1961] 


MOTION FOR SUMMARY JUDGMENT 
Comes now the Defendant, by its attorneys, and moves the Court 
to grant summary judgment in its favor. In support of said Motion, it 
refers to the pleadings on record in this case, and the Exhibits and 
Points and Authorities filed in support of this Motion. 
GALIHER & STEWART 


By /s/ Richard W. Galiher 
Attorneys for the Defendant 
* * * 
NOTICE TO: Leonard Braman, Esq. 

Newmyer & Bress 

1730 K Street, N. W. 

Washington, D.C. 

Attorney for the Plaintiff. 


Please take notice that the points to be submitted in support of this 
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Motion, and the authorities intended to be used are attached heteto. The 


rules of the above-named Court require that if you oppose the granting 


of the same, you shall within five days from the date of service of a copy 


thereof upon you, or such further time as the said Court may grant, or 


as the parties of this suit may agree upon, file in reply with the Clerk of 


said Court, a statement of the points and authorities upon which you rely 


and serve a copy thereof upon counsel for the defendant. 
/s/ Richard W. Galiher 


[Filed November 17, 1961] 


Law Offices 
MILTON I. BALDINGER 
First Federal Savings Building 
Washington 5, D. C. 


May 29, 1959 


Insurance Company of North America Companies 
Claim and Loss Department 

505 North Ervay Street 

Dallas 1, Texas 


Re: Herbert C. Smith 
Policy A.B. 17483 


Dear Sirs: 


Exhibit |"B" 


[Stamped: 
RECEIVED 
JUN 4 1959 
DALLAS CLAIM 
DIVISION] 


I am enclosing, pursuant to your request, the affidavit of Mildred 


Louise Smith, the claimant under Policy No. A.B. 17483. 
Very truly yours, 


/s/ Milton I. Baldinger 


Milton I. Baldinger 


eel 


aye te HO: 6 
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ACCIDENT 


DEPARTMENT 


I, 


AND 
HEALTH 


INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA 


DEATH CLAIM 
PROOF OF LOSS 


Philadelphia (1) 


AFFIDAVIT OF CLAIMANT 


Mildred Louise Smith 


residing at Route #2, Box 426, Vienna 
State of Virginia being duly sworn, depose and say thatI am ___53 
that I am the legal owner of Policy No. A.B. 17483 


years of age; 
issued by the INDEMNITY 


INSURANCE COMPANY OF NORTH AMERICA to $ 


that I hereby make claim for the sum of $ 100,000.00 


in my capacity of 


Beneficiary ; and that I make the following answers as a part of the proof of 
loss required by the policy, and warrant the answers to be true without reservation: 


Ls 


Date and hour when accident occurred? |11th day of February, 1959 at 


. Date of Death? 


. Place of Death? 


4. 
5. 
6. 
7. 


8. 


9. What was date and place of deceased's 


10. 
iD: 


12. 


Cause of Death? 

Where was the deceased? 

What was deceased doing when 
accident occurred? 

How did the accident happen? 
Describe fully. 

If deceased was passenger in an air- 
craft, give name of owner. 


birth? 

What was deceased's occupation? 
In what companies did the deceased 
have Life Insurance? (Give names 
and amounts. 

In what companies did the deceased 
have Accident Insurance? (Give 


4:30 o'clock A.M. 


llth day of February, 1959, at 

4:30 o'clock A.M. 

At Rural Highway #90, St. Tammany 
Parish, Louisiana. Approximately 
two miles south of its intersection 
with U.S. 190 

See Attached 

5. In automobile on highwa) 

6. En route to New Orleans Airport 
to return to Washington, DC 

See attached 


March 11, 1905, Bayonne, N. J. 
Executive 


See Attached 


League Policy with Indemnity Insur- 


names and amounts. ance Co. of N.A. 
13. What diseases, illnesses, or injuries 
had the deceased during the last six None 
Sy CO es 


14. Was he afflicted with any disease, ill- 


ears? 


ness, or infirmity at the time of the 


accident? (If so, give full particulars 


and name of physician 


By furnishing this blank and other blanks for filing proof of loss, or by investigat- 
ing the claim, the Company shall not be held to admit the validity of any claim or 
to waive the breach of any condition of the policy or of the application therefore. 


Subscribed and sworn to me, a Notary 
Public in and for the District of Colum- 
bia, this 29th day of May, 1959 

(Seal) /s/ A.M. Denahan 

Notary Public, D. C. 


Signature /s/ Mildred Louise Smith 
Address__ Route #2, Box 426 


Vienna, Virginia 


State of Louisiana 


CERTIFICATE OF DEATH No. 


Personal Data 
of Deceased Smith Herbert Cc. Feb. 11, 1959 


4:30 A.M. 


Male White Mildred Louise Smith 


[illegible] Bayonne, N.J., U.S.A. 


[illegible] 


Place of 


Death Rural Highway #90 St. Tammany's Parish 


[illegible] 


Legal Residence t illegible] Virginia 


of Deceased R. #2 Box 426 
[illegible] 


Informant's 


Certification Mrs. Mildred Louise Smith 2-11+59 


Cause of Death Crushing injuries of body; comp. 
fracture legs; injury to chest; 
multiple lacerations 


a 


: < Collision by Cars on Highway #90 
[neginle] St. Tammany Parish, 


La. 


i 


[ Balance of certificate and signatures illegible] 


[CERTIFICATION illegible except for signatures: 


/s/ W.d. Rein, M. D. /s/ A. Ciaccio 
State Health Officer State Registrar ] 
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INDEMNITY INSURANCE COMPANY 
DEATH CLAIM OF NORTH AMERICA 
Proof of Loss 


Question 4. Automobile accident causing fatal injuries. The 
Death Certificate reads: 
Crushing injuries of body: comp. fracture legs; injury 
to chest; multiple lacerations 


/s/ Mildred Louise Smith 
Mildred L. Smith 


Question 7. The deceased was en route to the New Orleans Airport 
when an automobile driven by Alan B. Longworth, twenty- 
one years of age, on Route 90, left its proper lane. It 
collided with the automobile in which decedent was travel- 
ing while it was in its proper lane. Mr. Longworth was 
also killed in the accident. A passenger in Mr. Long- 


worth's car who was injured in the same accident, stated 


that prior to the accident he and Mr. Longworth had been 
drinking. 
/s/ Mildred Louise Smith 
Mildred L. Smith 
Question 11. John Hancock Mutual Life Ins. Co., Boston, Mass. 


ii $ 33,167.00 
2. 12,500.00 
3. 5,983.00 


/s/ Mildred Louise Smith 
Mildred L. Smith 


[Filed November 17, 1961] 
Exhibit " 
NATIONAL LEAGUE OF INSURED SAVINGS ASSOCIATI 


Executive Offices: 907 Ring Building 
18th and M Streets, N. W., Washington 6, D. C. 


be ees ET 


“folle~ ack 4 hare 
February 19, 1959 { 24¢/*7 


Indemnity Insurance Company 
of North America 
Philadelphia, Pennsylvania 


Gentlemen: 
Re: Policy No. A.B. 17483 
Mr. Herbert C. Smith, whose name appears under Item 7 of 
Part 10 of the above-numbered policy, was killed in an automobile acci- 
dent while traveling from Biloxi, Mississippi to the New Orleans airport 
to catch a plane back to Washington. Mr. Smith was in Biloxi in connec- 
tion with the meeting of the Southwestern Conference of Savings and Loan 
Associations. He was driving a car rented from the Hertz Corporation. 
Your advice as to any rights Mr. Smith's beneficiary may have 
under this policy will be appreciated. 
Sincerely 
/s/ Bryce Curry 


Bryce Curry 
General Counsel 


RECEIVED 
RECEIVED RECEIVED MAR 2 1959 
FEB 23 1959 FEB 24 1959 LAS CLAIM 

-WASHINGTON OFFICE | WASHINGTON CLAIM DIV. TVASIOCN 


[Filed November 17, 1961] 


Exhibit "D" 
March 23, 1959 
National League of Insured Savings Associations 
907 Ring Building 
18th and M Streets, N. W. 
Washington, D.C. 


9-63-DR- 17062 

National League of Insured Savings Associations 
Claimant: Herbert C. Smith 

Date of Event: 2/11/59 

Policy A.B. 17483 


Attention: Bryce Curry 
General Counsel 


Dear Mr. Curry: 
We acknowledge your letter of February 19th, 1959 advising us of the 
demise of Mr. Herbert C. Smith while operating a vehicle in the State 


of Louisiana. 


Kindly be advised our investigation is proceeding and upon completion 
of it you will be advised of our position. 


Thank you. 
Very truly yours, 


Johnny Powell, 
Supervisor 


TO H. O- 
959 
MAR 231 
N 
DALLAS CLAIM pivisiO 


[Filed November 17, 1961] 
Exhibit ' 
May 4th, 1959 
Mrs. Herbert C. Smith 


224 Walnut Lane 
Northwest Vienna, Virginia 


9-63-DR-17062 


"rt 


National League of Insured Savings Association 


Claimant: Herbert C. Smith 
Accident: 2-11-59 
Policy: A.B. 17483 


Dear Madam: 


We are enclosing our forms CL-302, Death Claim Proof of Loss and 


request you complete it and return it to this office. We ares 
process of investigating this loss and the completing of these 


till in the 
forms 


constitutes a part of the investigation and does not indicate acceptance 


or denial of the claim. 


Your cooperation in the proper execution of these forms will 


appreciated. 


Thank you. 
Very truly yours, 


Johnny Powell, 
Supervisor 


be sincerely 


[Filed November 17, 1961] 


Exhibit "F" 


July 7, 1959 


National League of Insured Savings Assn. 
907 Ring Building 

18th and M Streets, N. W. 

Washington 6, D. C. 


9-63-DR-17062 

Assd: Nat'l League of Insured 
Savings Assn. 

Clmt: Herbert C. Smith 

Acci: 2-11-59 


Attention: Mr. Bryce Curry, General Counsel 
Gentlemen: 

We have completed our investigation relative to the fatal accident 
of insured's employee, Mr. Herbert C. Smith. 

Policy No. AB-17483 issued to the assured does not provide cover- 
age for Hertz Rent-A-Car inasmuch as Land Conveyance vehicles are 
limited to those vehicles which are licensed for the transportation of 
“passengers for hire." It is obvious a Hertz Rent-A-Car does not fall 
within this classification. 

In view of the foregoing fact, we must respectfully decline to 
accept the claim presented by the deceased spouse. 

Thank you. 

TO H.O. Very truly yours, 


JUL ¢ 2958 Johnny Powell 
DALLAS CLAIM DIVISION Supervisor 


JP:gp 
cc: Claim & Loss - New Orleans - Your: Ref. 1029 


[Filed November 21, 1961] 


STATEMENT OF FACTS ABOUT WHICH NO GENUINE 
ISSUE EXISTS 
1. The automobile operated by plaintiff's decedent at the time of 

his death was not a land conveyance licensed for the transportation of 
passengers for hire while traveling directly to or from an airport im- 
mediately preceding departure or immediately following arrival of an 

aircraft used by or to be used by the insured solely as a passenger. 

2. The car rented by plaintiff's decedent was not operated under 

a license authorizing its use for the transportation of passengers for 

hire and the automobile was not so being used under such a license at 
the time of the decedent's death. 
3. The operation of the automobile hired by someone to drive him- 

self does not under the Louisiana Law constitute its use as one for the 

transportation of passengers for hire. 
4. Plaintiff did not file an affirmative proof of loss within Ninety 
(90) days after the death of Mr. Smith, as required by Part 9,/No. 4, of 
the policy. 
5. Suit was not filed within two (2) years from the expiration of 
the time in which proof of loss is required by the policy. 
GALIHER & STEWART | 
By /s/ Richer? W. Galiher 


* 
[Certificate of Mailing] Attorneys far Defendant 


[Filed November 27, 1961] 


MOTION FOR SUMMARY JUDGMENT | 
Plaintiff, by her attorneys, moves the Court to grant summary 
judgment in her favor, and refers to the pleadings, to Exhibits B, C, D, 


E and F attached to defendant's motion for summary judgment, and to 
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the memorandum, affidavits and Exhibits attached to this Motion. 
NEWMYER & BRESS 
By /s/ David G. Bress 
/s/ Leonard Braman 
/s/ J. H. Krug 


* * * 


Attorneys for Plaintiff 


[Certificate of Service] 


[Filed November 27, 1961] 
Exhibit 1 


Form No. 1, A.B. 
A. B. BLANKET ACCIDENT POLICY 


No. A.B. 17483 


NAME OF EMPLOYER NATIONAL LEAGUE OF INSURED SAVINGS 
ASSOCIATIONS 


EXPIRES July 12, 1959 
PREMIUM, $_ 350.00 


INDEMNITY 
INSURANCE COMPANY 
OF NORTH AMERICA 


PHILADELPHIA 


* * 


SHELTON & BOWLES Complete Insurance Service 
300 Dallas Federal Savings Bldg. Dallas, Texas 
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INDEMNITY INSURANCE 
COMPANY OF NORTH AMERICA 
PHILADELPHIA 
A Stock Company 


does hereby insure 


Employees as described in Part IV, (herein called Insured Employees) 
of the NATIONAL LEAGUE OF INSURED SAVINGS ASSOCIATIONS 


(herein called the Employer) whose address is 907 Ring Bldg., 


Washing- 


ton, D. C. while such insured Employees are exposed to the hazards 


described in Part V, against loss resulting directly and independently of 


all other causes from bodily injuries sustained during the term of the 


Policy and effected solely through accidental means, subject to the pro- 


visions, conditions and limitations herein contained, as follows: 


The Principal Sum under Part I of this Policy 


is One Hundred Thousand and no/100 Dollars. 


The Weekly Indemnity under Part I of this Policy is NIL Dollars. 


The limit of payment under Part III of this Policy is Nil Dollars. 


This Policy is issued in consideration of the 


payment of the premium of $350.00 Dollars 


for the term of 12 months, to commence on the 12th 


day of 


July , 1958, beginning and ending at twelve o'clock noon, 


Standard Time, at the address of the Employer. 
Part I. DEATH, DISMEMBERMENT AND LOSS OF SIGHT 


If such injuries within ninety days from the date of accident shall 


result directly and independently of all other causes in any one 


of the 


losses enumerated in this Part, the Company will pay the sum set oppo- 


site such loss, but only one of the amounts so specified, the larger, will 


be paid for injuries resulting from one accident. 


For Loss of Life ...... The Principal Sum 


For Loss of Both Hands or Both Feet 


or Sight of Both Eyes The Principal Sum 


For Loss of One Hand and One Foot ..... The Principal Sum 


For Loss of Either Hand or Foot and 


Sight of One Eye The Principal Sum 
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For Loss of Either Hand or Foot or Sight 
of One Eye One-Half the Principal Sum 


Loss shall mean with regard to hands and feet, actual severance 


through or above wrist or ankle joints; with regard to eyes, entire and 


irrecoverable loss of sight. 
Part II. TOTAL DISABILITY Weekly Indemnity 

Or, if such injuries, directly and independently of all other causes, 
shall, within twenty days from the date of accident, wholly and continu- 
ously disable the Insured Employee and prevent him from performing 
any and every duty pertaining to his occupation, the Company will pay 
weekly indemnity at the rate hereinbefore specified for the period of 
such continuous total disability, but not exceeding fifty-two consecutive 
weeks. 

No payment of weekly indemnity shall be made in case of any loss 
enumerated in Part I. 

Part Il. MEDICAL EXPENSE 

If such injuries shall require treatment by a legally qualified physi- 
cian or surgeon, confinement within a legally constituted hospital, em- 
ployment of a trained nurse, X-ray examination, or the use of an ambu- 
lance, the Company will pay, in addition to other indemnity payable under 
the Policy, the amount incurred therefor within twenty-six weeks from 
the date of the accident but not to exceed in the aggregate as the result of 
any one accident the amount hereinbefore specified. 

RENEWAL 

This Policy may be renewed with the consent of the Company from 
term to term, by the payment of the premium in advance at the Company's 
premium rate in force at time of renewals. 

In Witness Whereof the INDEMNITY INSURANCE COMPANY OF 
NORTH AMERICA has caused this Policy to be signed by its President 
and Secretary in the City of Philadelphia, Pa. but the same shall not be 
binding upon the Company unless countersigned by a duly authorized 


representative of the Company. 


/s/ Frank A. Eger /s/ John A. Diemand 
Secretary President 


Countersigned at Dallas, Texas, this 25 day of June, 1958 


/s/ Donald E. Bowles 
Insurance Agent 


Part VII. EXCLUSIONS 
A. The insurance under this Policy shall not cover death, disability 
or other loss caused directly or indirectly, wholly or partly, 
(1) by suicide (sane or insane) or any attempt thereat, or 
(2) by bacterial infections (except pyogenic infections which 
shall occur with and through an accidental cut or wound), or 
by any other kind of disease, or 
by medical or surgical treatment (except such as may result 
directly from surgical operations made necessary by injuries 
covered by this Policy and performed within ninety |days after 
date of the accident), or 
by war or any act of war, or 


suffered while in military or naval service of any country at 


| 
war (the Company to return the premium, at the request of the 


Employer, for any period not covered by this Policy while the 
Insured Employee is in such service); 
nor shall it cover 
(6) hernia, however caused. | 
B. Upon the occurrence of any of the losses enumerated in Part I 


of this Policy, all insurance hereunder as respects the injured Insured 
Employee shall immediately cease as to injury from any subsequent 
accident. 
Part IX. CLAIMS 
1. Written notice of injury on which claim may be based must be 
given to the Company within twenty days after the date of the| accident 
causing such injury. Such notice given by or in behalf of the Insured 
Employee or Beneficiary, as the case may be, to the Company at its 


Home Office, Philadelphia, Pa., or to any authorized agent of the Com- 


pany, with particulars sufficient to identify the Insured Employee, shall 


be deemed to be notice to the Company. Failure to give notice within 
the time provided in this Policy shall not invalidate any claim if it shall 
be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible. 

2. The Company, upon receipt of such notice, will furnish to the 
claimant such forms as are usually furnished by it for filing proofs of 
loss. If such forms are not so furnished within fifteen days after the 
receipt of such notice, the claimant shall be deemed to have complied 
with the requirements of this Policy as to proof of loss upon submitting 
within the time fixed in the Policy for filing proofs of loss, written proof 
covering the occurrence, character and extent of the loss for which 
claim is made. 

3. In the case of claim for loss of time for disability, written 
proof of such loss must be furnished to the Company within ninety days 
after the commencement of the period for which the Company is liable. 
Subsequent written proofs of the continuance of such disability must be 
furnished to the Company at such intervals as the Company may reason- 
ably require. In the case of claim for any other loss, written proof of 
such loss must be furnished to the Company within ninety days after the 
date of such loss. ‘Failure to furnish such proof within such time shall 
not invalidate nor reduce any claim if it shall be shown not to have been 
reasonably possible to furnish such proof and that such proof was fur- 
nished aS soon as was reasonably possible. 

4. The Company shall have the right and opportunity to examine 
the person of the Insured Employee when and so often as it may reason- 
ably require during the pendency of claim hereunder. 

5. All indemnities provided in this Policy for loss other than that 
of time on account 'of disability will be paid immediately after receipt 
of due proof. 

6. Upon request of the Insured Employee and subject to due proof 
of loss, all of the accrued indemnity for loss of time on account of 
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disability will be paid at the expiration of each thirty days during the 


continuance of the period for which the Company is liable, and any 


balance remaining unpaid at the termination of such period will be paid 
immediately upon receipt of due proof. 
7, Indemnity for loss of life of the Insured Employee is| payable 
to the Beneficiary named in his Certificate of Insurance, if surviving, 
and otherwise to the estate of the Insured Employee. All other indem- 
nities of this Policy are payable to the Insured Employee. 
Part X. GENERAL PROVISIONS 
1. This Policy includes the endorsements and attached papers, if 
any, and contains the entire contract of insurance. No statement made 
by the applicant for insurance shall avoid the insurance or reduce bene- 
fits thereunder unless contained in the written application signed by the 
applicant. No agent has authority to change the Policy or to waive any 
of its provisions. No change in the Policy shall be valid unless approved 
by an officer of the Company and evidenced by endorsement on the Policy, 
or by amendment to the Policy signed by the Employer and the Company. 
2. All statements contained in any such application for insurance 
shall be deemed representations and not warranties. 
3. No action at law or in equity shall be brought to recbver on 
this Policy prior to the expiration of sixty days after proof of loss has 
been filed in accordance with the requirements of this Policy, nor shall 
such action be brought at all unless brought within two years from the 
expiration of the time within which proof of loss is required by the Policy. 
4. If any time limitation of this Policy with respect to giving notice 
of claim or furnishing proof of loss, or commencing an action at law or in 
equity is less than that permitted by the law of the state in which the Em- 
ployer is located at the time this Policy is issued, such limitation is 
hereby extended to agree with the minimum period permitted by such 


law. 


Policy Number A.B. 17483 

Part IV. EMPLOYEES DESCRIBED 

(a) The words "Insured Employee" as used in this Policy mean a full 
time employee directly employed and compensated for services 
by the Employer. 

Coverage under this Policy applies only to the following class or 
classes of employees. 
All Traveling Representatives of the Employer 

Part V. DESCRIPTION OF HAZARDS 
The hazards against which insurance is granted under this Policy 

are (provided such jhazards arise out of and in the course of the business 

of the Employer) 

(a) any civil aircraft, provided such aircraft (1) is operated by a 
properly certificated pilot, (2) has a current untestricted air- 
worthiness certificate, and (3) is not being used for fire fighting, 
pipe line inspection, aerial photography or exploration; 
any aircraft operated by the Military Air Transport Service (MATS) — 
of the United States of America, or any similar airline operated on 
a scheduled basis by the military authorities of any other nation; 
any land conveyance licensed for the transportation of passengers 
for hire while traveling directly to or from an airport immediately 
preceding departure or immediately following arrival of an aircraft 
used by or tobe used by the Insured solely as a passenger. 

Such injuries shall be deemed to include bodily injuries sustained in con- 

sequence of making a parachute jump from any such aircraft for the pur- 

pose of self-preservation or in consequence of being struck by any air- 
craft, and bodily injuries caused by unavoidable exposure to the elements 
following an accident to which this insurance applies. 

Part VI. TERRITORIAL LIMITS 
The territorial limits within which insurance is granted under this 

Policy are World Wide. 


25 


Part VII. PREMIUM 

(a) All premiums are payable solely by the Employer to the Company 

on or before the date upon which they become due. 

(bo) The premium for this Policy shall be computed on the following 
basis 

A flat premium of $350.00 


Form No. 1 A.B. 
2480 10M 5-31-55 Page 2 


RIDER AMENDING PROVISIONS OF THE POLICY 
RELATING TO CERTIFICATES OF INSURANCE 


In consideration of the fact that this Policy applies only|to special 
hazards to which all of the employees of the Employer may not be ex- 
posed, and certificates of insurance are therefore not to be issued, it is 
agreed that sections 6 and 9 of Part X are deleted and section 7 of Part 
IX and sections 5 and 10 of Part X are amended as follows: 
Part IX. 

7. Indemnity for loss of life of the Insured Employee is payable 


to the beneficiaries designated below or in the absence of a specific 


beneficiary designation to the Estate of the Insured Employee. 


Insured Employee Beneficiary Relationship 


Harold P. Braman Helen Heck Braman, Wife, If Living, 
Otherwise to Susanne Braman) Rounds, 
Daughter. 


Herbert C. Smith Mildred L. Smith Wife 
Kenneth G. Heisler Alice P. Heisler Wife 
Bryce Q. Curry Susan B. Curry Wife 
William J. Kerwin Helen J. Kerwin Wife 


Helen Heck Braman Harold Pier Braman, Husband, if Living, 
Otherwise to Suzanne Braman Rounds, 
Daughter 


Frederick P. Longeway, Jr. Betty Jane Longeway Wife 


All other indemnities of this Policy are payable to the Insured Employee. 


Part X. 

5. No assignment of interest under this Policy shall be binding 
upon the Company unless and until the original or a duplicate thereof is 
filed at the Home Office. The Company does not assume any responsi- 
bility for the validity of an assignment. No provision of the charter, 
constitution or by-laws of this Company shall be used in defense of any 
claim arising under this Policy unless such provision is incorporated in 
full in this Policy. 

10. Consent of the beneficiary shall not be requisite to change of 
beneficiary or to any other changes in the Policy. 


Nothing herein contained shall vary, alter, or extend any provision or 
condition of the Policy other than as above stated. 


THIS RIDER, EFFECTIVE IS ATTACHED TO AND HEREBY MADE A 
PART OF 
July 12, 1958 Policy No. A.B. 17483 


ISSUED FOR THE POLICY PERIOD: 
FROM: 7/12/58 TO: 7/12/59 


To NATIONAL LEAGUE OF INSURED SAVINGS ASSOCIATIONS 
By INDEMNITY INSURANCE COMPANY OF NORTH AMERICA 


Not valid unless countersigned by a duly authorized agent of the 


company. 


Countersigned: 


/s/ D.C. Bowles John A. Diemand 
Licensed Resident Agent. President 


Form No. 8 A.B.A. 


[Filed November 27, 1961] 


EASTERN AIR LINES 
Incorporated 


NATIONAL AIRPORT 
WASHINGTON 1, D.C. 


March 4, 1959 


Mrs. H. C. Smith 
Route #2, Box 426 
Vienna, Virginia 


TO WHOM IT MAY CONCERN 

This is to verify that Mr. H. C. Smith held reservations on Eastern Air 
Lines flight 510 on the 11th of February, 1959, from New Orleans, 

Louisiana to Washington, D. C. 

The scheduled departure time for flight 510 was 9:15 A.M. (CST). 

/s/ R. F. McHale 


R. F. McHale 
Assistant Manager 
RFMcH/me Reservations Sales and Traffic 


[Filed November 27, 1961] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

I, Kenneth G. Heisler, being duly sworn, depose and say: 

1. Since January, 1959, I have been the managing director of the 
National League of Insured Savings Associations and from 1953 to 1959 I 
was general counsel of the organization. Prior to 1953 Herbert C. Smith 
was employed by said National League as a field representative and from 
1953 to the date of his death in February, 1959 Mr. Smith was employed 
as our assistant manager. 

2. During the past several years the executives and field repre- 
sentatives of the said National League have found it necessary to engage 
in a great deal of travel in the performance of the functions of the League 
with respect to its hundreds of members who are located throughout the 
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United States. This was true with regard to the executives and field 


representatives of the League named as insured employees on the "A.B. 


Blanket Accident Policy" No. A. B. 17483, issued by Indemnity Insurance 
Company of North America, and effective July 12, 1958. Travel from 
and to the home office at Washington, D. C. was ordinarily by air. How- 
ever, in the course of air travel, the executive or field representative 
involved frequently found it necessary to rent a drive-yourself car at 

an airport. This was done where the city on the traveller‘s itinerary 
was not served by an airport, or where air travel to and from that point 
was limited or otherwise impracticable. 

3. The circumstances under which Herbert C. Smith rented the 
drive-yourself car in which he met his death on February 11, 1959 were 
typical of the use of rented cars by the aforesaid executives and field 
representatives ofithe League, in the course of air travel, as set forth 
above. Late in January Mr. Smith left Washington by plane to address 
the annual convention of the Savings and Loan League of Arizona at 
Phoenix. His itinerary called for him to travel to Phoenix, Dallas, Texas, 
New Orleans, Biloxi, Mississippi, back to New Orleans, and thence to 
return to Washington, D. C. In order to attend the Annual Southwestern 
Savings & Loan Conference at Biloxi, Mississippi, Mr. Smith rented a 
car at Moisant Airport, New Orleans, Louisiana, for travel to Biloxi and 
return. It was notipracticable to travel to and from Biloxi by plane, and 
the rented car was the most convenient form of round-trip transportation. 
President James E. Bent of the National League and I also attended this 
conference at Biloxi. We also used a rented car to travel from New 
Orleans to Biloxi and return. Mr. Smith left Biloxi very soon after 
terminating his duties there on behalf of the National League. He was 
en route from Biloxi to the airport at New Orleans on the morning of 
February 11, 1959'when the fatal accident occurred. Biloxi is about 100 
miles from Moisant Airport and the place of the accident is about 40 
miles from the airport. To the best of my knowledge and belief, Mr. 
Smith was directly en route to the airport for the trip back to Washington, 
and the accident occurred on the direct highway leading through New 
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Orleans to the airport. At the time he had a ticket, and a!confirmed 
reservation on a flight leaving the morning of February 11; 1959, for 
the plane trip from Moisant Airport to Washington, D.C. 

4. At the time of the accident Mr. Smith was travelling in the 
course of the business of the said National League. 
[JURAT dated November 27, 1961] /s/ Kenneth G. Heisler 


[Filed November 27, 1961] Exhibit 4 
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Your Corporation continues its policy of acquiring licensee-owned operations and e} 
tablishing new operations in key cities. The acquisiuon program, which was conceived ds 
being essential to a firm and secure foundation for Hertz’s future, has proved to be sound = pent & Cor 
and profitable, although the problems and costs of integration of new acquisitions have ne¢-  GQperations 
essarily, if temporarily, penalized current earnings. It is your Management's policy to direct 
its efforts toward long-range maximum development. rather than to concentrate exclusively 
on short-term opportunities. 

During 1957 expansion in this form took place principally in five major areas: Texas. 
Florida, the Carolinas, the Washington, D.C., area, and New England. These additions to 
our network of Corporation-owned stations not only represent the entry into attractive new 
markets but also enhance our ability to transfer vehicles from one arca to another to pro- 
vide for seasonal peak requirements. 

As a result of continuing efforts over the last several years, Hertz now has obtained rep- 
resentation and facilities at alLleading airports in the United States. With arrangements con- 
cluded by your Corporation in 1957 or carly 1958°at Dallas, Texas; Oakland, California), 
Atlanta, Georgia; and Miami, Florida; and by our licensee at Wichita, Kansas, Hertz service 
will now be available at 396 airports throughout the country. ; 

We also continue Our -prograiil-of adding OMices, Services, and facilities at the leading 
railroad terminals. 

Your Corporation continues to establish rent a car operations in leading hotels through- 
out the United States. Included are all of the 25 domestic hotels in the Hilton chain and 
many important resort hotels in such vacation areas as Miami, Palm Beach, Las Vegas, Los 
Angeles, and Palm Springs. 

The growth and expansion of our truck leasing operations throughout the country IS) Truck 
also a continuing activity. Our truck lease sales forces are constantly at work obtaining leasing 
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Exhibit 6B 


£m 3 
On December 31, 1958, The Hertz Corporation coinpleted five full years 
of operation in the vehicle renting and leasing industry under public ownership. 


/ 


As the Corporation enters its second five years of development, it may be use- 
ful to review what has been accomplished to date. 


* ’ 


The acquisition of the Hertz business by your Corporation from General 
Motors Corporation in September 1953 occurred at a time when the rent a 
car industry was undergoing a rapid change. 

During its early years, the industry was principally patronized by non-car 
owners, who rented for occasionul local usage or vacation travel. Between 
World War If and the Korean conflict the emphasis shifted in favor of a na- 
tional market—the car-owning traveler who required an automobile at loca- 
tions distant from his home. Your Corporation directed its major efforts 
toward gaining firm leadership in this new market. A primary target was the 
new market place: the airport terminal. Today when a traveler steps off an 
airplane at any airport in the United States, he expects to—and docs—see a 
uniformed Hertz attendant with a car waiting. The Hertz rent a car counter 
has become as familiar to the air traveler as the airline ticket counter itsclf. 

In further development of the national travel market, your Corporation 


= 
1958 

ant ee. 34,255 
‘ © Het) an ret sa 7 
rarating Re Lo. ee fe $ 90,558,749 
NetEomings . . - . . - $ 4,747,331 $ 1,083,734 
Tota! Assets lend of year). . «lt $103,293,508 $19,908,673 
Number of Stockholders fend of year) . 5,959 3,075 


Number 3f Employers fenc of ycor! .. 3.647 1,098 


BEST COPY AVAILABLE 


* Hertz rent a car offices are de- 
signed and located to accommodate 
customers’ needs quickly ond effi- 
ciently. 


[Filed November 27, 1961] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
J. H. Krug, being duly sworn, deposes and says: 
1. Attached hereto are copies of items of correspondence, taken 
from the file of prior counsel representing plaintiff herein in connection 
with her claim under the insurance policy here involved. 


Letter dated May 12, 1959 from Mr. Bulman to the Louisiana 
Collector of Revenue and Vehicles Commissioner, marked 
Exhibit 8A. 


Reply letter dated May 20, 1959 from the Chief of the Louisiana 
Motor Vehicle Division, marked Exhibit 8B. 


Letter dated December 23, 1959 from Mr. Bulman to the 
Louisiana Vehicles Commissioner, marked Exhibit 8C. 


Reply letter dated January 18, 1960 from the Chief of the 
Louisiana Motor Vehicle Division, marked Exhibit 8D. 


2. Also attached heretoisthe police report on the accident in 
which plaintiff's decedent was killed, Ex. 5; the Hertz invoice covering 
rental of the car in which Mr. Smith was killed, Ex. 4; a statement by 
Eastern Airlines dated March 4, 1959, Ex. 2; and excerpts from the 1957 
and 1958 Annual Reports of The Hertz Corporation, Exs. 6A and 6B. 

/s/ J. H. Krug 


[JURAT dated November 27, 1961] 


— 


[Filed November 27, 1961] Exhibit 8A 


JOSEPH D. BULMAN 
Attorney at Law 
Woodward Building 
Washington 5, D. C. 


May 12, 1959 


Mr. James Reily 

Collector of Revenue and Vehicle Commissioner 
Motor Vehicles Division 

Baton Rouge il, Louisiana 


Dear Mr. Reily: 

In connection with the investigation into the liability under an 
insurance policy for a client of mine, it is necessary that I secure in- 
formation with regard to the type of motor vehicle registration for a 
1958 Chevrolet Sedan bearing Louisiana 1959 license tag 170-765. 
which was owned by Hertz Rent-A-Car, New Orleans, Louisiana. 

I am especially interested to learn whether this particular auto- 
mobile was licensed for the transportation of passengers for hire. 

If there is any cost to obtaining this information, will you please 
bill me along with the information. 

Thanking you for your forthcoming cooperation, I am, 

Very truly yours, 
/s/ Joseph D. Bulman 
SMG:sh Joseph D. Bulman 


[Filed November 27, 1961] Exhibit 8B 


Department of Revenue 
STATE OF LOUISIANA Motor Vehicle 
Baton Rouge 1 Division 


May 20, 1959 


Mr. Joseph D. Buiman 
Attorney at Law 
Woodward Building 
Washington 5, D. C. 


We have your letter of recent date which is attached. The records 
of this office have been checked and show the following. 
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License No. 170-765 for 1959 and clear Louisiana Title No. 
1983927 were issued to The Hertz Corporation, Moisant Airport, Kenner, 
Louisiana, covering 1958 Chevrolet 4-Dr. Sedan, Identification No. F58S 
154816. 

The license indicated above was issued to cover a personal use 
passenger car. ° 

Very truly yours, 


Robert L. Roland 
Vehicle Commissioner 


By: /s/ Curtis G. Breaux 
Curtis G. Breaux 
Chief, Motor Vehicle Division 


[Filed November 27, 1961] Exhibit |8C 


JOSEPH D. BULMAN 
Attorney at Law 
Woodward Building 
Washington 5, D. C. 


December 23, 1959 


Mr. Robert L. Roland 
Vehicle Commissioner 
Baton Rouge 1, Louisiana 


Re: Herbert C. Smith 

Dear Mr. Roland: 

Please refer to my letter of May 12, 1959 and to your reply dated 
May 20, 1959. 

It is my understanding that under the Louisiana statutes the license 
for a "drive-yourself" car is the same as that issued for a private 
passenger vehicle. I should like to inquire whether the same type of 
license is issued where a rented car is rented with a driver. In other 
words, did the license which was the subject of our correspondence last 
May permit the licensee to rent the car in question with a driver? 
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Thank you for your courtesy. I shall appreciate a reply at your 
early convenience. 
Very truly yours, 
/s/ Joseph D. Bulman 
JOSEPH D. BULMAN 


[Filed November 27, 1961] Exhibit 8D 


Department of Revenue Motor Vehicle 
STATE OF LOUISIANA Division 
Baton Rouge 1 


January 18, 1960 


Mr. Joseph D. Bulman 
Attorney at Law 
Woodward Building 
Washington 5, D. C. 


Dear Sir: 
Further reference is made to your letter of recent date, which is attached, 
together with other correspondence. A private use license is used ona 
rented car which is rented with a driver. 

Yours very truly, 


Robert L. Roland 
Vehicle Commissioner 


By: /s/ Curtis G. Breaux 
Curtis G. Breaux 
Chief, Motor Vehicle Division 


{Filed November 27, 1961] Exhibit 9 


CIVIL AERONAUTICS BOARD 


CERTIFICATION OF TRUE COPY 
Washington, November 22, 1961 
I HEREBY CERTIFY that the annexed is a true copy of the original 
schedules showing service between New Orleans, Louisiana, and Gulf- 


port, Mississippi, in February 1959. 
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[On] file in the Routes and Agreements Division, Civil Aeronautics Board. 


/s/ Alphonse M. Andrews 


Assistant Chief, Routes and Agree- 
ments Division 


OFFICE OF THE SECRETARY OF THE BOARD 


I HEREBY CERTIFY that Alphonse M. Andrews [who signed] the 
foregoing certificate, is now, and was at the time of signing, Assistant 
Chief, Routes and Agreements Division, and [that full faith] and credit 
should be given his certificate as such. 


IN WITNESS WHEREOF, I have hereunto subscribed my name, 
and caused the seal of the Civil Aeronautics Board to 


be affixed this twenty-seventh day 
of November , one thousand 


a 


nine hundred and sixty-one. 


/s/ Harold R. Sanderson 
Secretary 
Civil Aeronautics Board 
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[Filed November 29, 1961] 


STATEMENT OF MATERIAL FACTS PURSUANT TO RULE 9(h), 
UNITED STATES DISTRICT COURT RULES 

Plaintiff has filed a motion for summary judgment, and the present 
statement of the material facts as to which plaintiff contends there is no 
genuine issue, is filed pursuant to Rule 9(h), United States District Court 
Rules. 

1. Plaintiff's decedent was an insured under "Blanket Accident 
Policy” issued by defendant to National League of Insured Savings Asso- 
ciations, effective July 12, 1958 for the period of one year, insuring the 
business executives of the Employer against certain travel accidents 
sustained in the course of the Employer's business. 

2. The policy covered, in addition to air travel, the following 
hazard: "any land conveyance licensed for the transportation of passen- 
gers for hire while traveling directly to or from an airport immediately 
preceding departure or immediately following arrival of an aircraft 
used by or to be used by the Insured solely as a passenger". (Part V (c)) 

3. At the time the policy was issued, rented cars had become a 
familiar adjunct of air travel, especially of modern business executives 
traveling between airports and business places; the Employer's execu- 
tives frequently found it necessary to rent a car, as the most practicable 
means of transportation from an airport to and from a point on their 
itinerary where air travel was unavailable or impracticable; and defend- 
ant insurer had notice of the foregoing common use of rented cars by 
air-traveling business executives including the executives of the Employer. 

4. In the course of a business trip by air plaintiff's decedent rented 
a Hertz car at Moisant Airport, New Orleans, at 8:02 A.M. on February 7, 
1959 in order to attend a four-day conference at Biloxi, Mississippi, 
approximately 100 miles away. Shortly after completing his duties at the 
conference, plaintiff's decedent, early in the morning of February 11, 
1959, was returning from Biloxi to Moisant Airport, by the said rented 
car, in order to catch a plane to return to the Washington, D. C. head- 
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quarters of the Employer. At that time plaintiff's decedent was killed 
in a head-on collision with an oncoming car which swerved into his lane. 
Plaintiff's decedent then had a confirmed reservation on an Eastern Air- 
lines plane leaving Moisant Airport for Washington, D. C. at 9:15 A.M. 
on February 11, 1959. 
5. The travel by plaintiff's decedent from Moisant Airport to 
Biloxi and return by a Hertz car was a typical instance of use of rented 
cars by the Employer's executives as an adjunct to air travel.| Two other 
executives of the Employer also rented a car at Moisant Airport in order 
to attend the said conference at Biloxi and traveled to and from Biloxi 
by said rented car. 
6. The policy required written notice of loss within 20 days and 
written proof of loss within 90 days after the date of such loss), It also 
provided that if the defendant did not furnish to the claimant its forms 
for proof of loss within 15 days after receipt of written notice of loss, 
"the claimant shall be deemed to have complied with the requirements of 
this Policy as to proof of loss upon submitting within the time fixed in 
the Policy for filing proofs of loss, written proof covering the occurrence, 
chracter and extent of the loss for which claim is made". | 
7. Eight days after the loss, on February 19, 1959, the Employer 


gave defendant detailed written notice as to the circumstances | of the loss, 


including all facts on the basis of which defendant, after investigation, 
could determine whether or not the loss was covered by the policy. De- 
fendant's Dallas agents waited until May 4, 1959, 82 days after the date 
of loss, before writing to plaintiff widow enclosing defendant's "Death 
Claim Proof of Loss", and said letter was received by plaintiff approxi- 
mately 85 days after the date of the loss. The completed form was 
mailed to defendant's Dallas office by plaintiff's agent on May)|29, 1959. 
Defendant denied the claim by letter dated July 7, 1959, solely on the 
ground that the policy did not cover travel in a Hertz rental car. Not 
until the Answer filed by defendant in this action in June 1961 laid defend- 
ant raise any question as to timeliness of plaintiff's proof of loss. 

8. The policy provided that any action was to be brought within 
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two years after the expiration of the time within which proof of loss was 
required by the policy. The said two-year period ended not earlier than 
May 12, 1961 and this action was filed on May 12, 1961. 

9. The aforesaid insurance policy was countersigned by defendant's 


agent at Dallas, Texas. 


NEWMYER & BRESS 
By /s/ David G. Bress 
/s/ Leonard Braman 
/s/ J. H. Krug 
Attorneys for Plaintiff 
* * * 


[Certificate of Service] 


[Filed December 4, 1961] 


STATEMENT, AS TO MATERIAL FACTS, IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Defendant's purported "Statement of Facts about which there is no 
genuine issue" consists entirely of asserted conclusions of law, all of 
which plaintiff controverts. Plaintiff's "Statement of Material Facts" 
filed in support of |plaintiff's motion for summary judgment sets forth 
the material facts'as to which there is no genuine issue, and these facts 
call for conclusions of law contrary to those asserted by defendant in 
its purported "Statement of facts about which there is no genuine issue". 
NEWMYER & BRESS 
By /s/ David G. Bress 
/s/ Leonard Braman 
/s/ J. H. Krug 


Attorneys for Plaintiff 
* * * 


[Certificate of Service] 


[Filed December 15, 1961] Exhibit 


AFFIDAVIT 
I, Curtis G. Breaux, being duly sworn, depose and say: | 
1. This affidavit is made for use in Civil Action No. 1459-61, now 
pending in the United States District Court for the District of Columbia. 
2. For ten years, I have been Director of the Motor Vehicle Divi- 
Sion of the Louisiana Department of Revenue and I am familiar with the 
Louisiana motor vehicle licensing requirements and practices, under 
applicable statutes and regulations, and my duties have involved the 
administration and implementation of such statutes and regulations. 


3. In Louisiana in February 1959 a passenger car owned and 


operated by a car rental firm, and rented on the drive-yourself system, 


was issued a private use license. 
4. At that time a private use license was issued for a rented 
passenger car which was rented with a driver. 


/s/ Curtis G. Breaux 
Director Motor Vehicle Division 
Louisiana Department of Revenue 


[JURAT dated December 11, 1961] 


[Filed December 18, 1961] 
STATEMENT OF DONALD E. BOWLES 
[Handwritten] 


December 14, 1961 
Dallas, Texas 


My name is Donald E. Bowles. I am a partner in the Shelton and 
Bowles Agency, Dallas, Texas. Accident Policy AB-17483 issued to the 
National League of Insured Savings Association effective 7-12-58 to 
7-12-59 by the Insurance Company of North America was issued through 
our insurance agency. 

Originally in 1957, Mr. Herbert C. Smith, an officer of the National 
League of Insured Savings Association, made inquiry of me regarding an 


accident policy for the traveling representatives covering them for air 
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travel. I secured a proposal of coverage from the Dallas Service Office 
of the Insurance Company of North America. The policy was issued and 
accepted by the Association. 

The primary concern of the Association was coverage on commer- 
cial or private aircraft. I do not recall any discussions or correspond- 
ence concerning coverage in land vehicles to or from the airport prior 
to March, 1959. 

The original policy was issued effective 7-12-57 to 7-12-58. 
Policy AB-17483 was issued'as a renewal policy effective 7-12-58 to 
7-12-59. 

I have read the above and foregoing statement of two handwritten 
pages and it is true and correct to the best of my knowledge. 

/s/ Donald E. Bowles 


[JURAT dated December 14, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
December 19, 1961 
The above-captioned cause came on for hearing of motion before 
the HONORABLE ALEXANDER HOLTZOFF, Judge, United States Dis- 
trict Court for the District of Columbia. 


* * * 


PROCEEDINGS 
* * * 
OPINION OF THE COURT 

THE COURT: This is an action to recover benefits under an 
insurance policy. 

The defendant insurance company moves for summary judgment, 
claiming that the claim of the plaintiff is not within the coverage of the 
policy. 

The policy is an accident insurance policy obtained by an employer 
for the benefit of some of his employees, of whom the plaintiff's decedent 
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was one. It was a policy providing for death benefits as well as benefits 
for accidental injuries. The coverage of the policy was of a limited 
nature. Primarily, it covered accidents occurring while the employee 
was traveling on his employer's business in a commercial airplane. In 
other words, this policy primarily covered death and accidents in a com- 


mercial airplane. In addition, however, it provided that benefits under 


the policy should be available if an accident occurred in any land con- 
veyance licensed for the transportation of passengers for hire while 
traveling directly to or from an airport immediately preceding departure 
or immediately following arrival of an aircraft used by or to be used by 
the insured solely as a passenger. 
In this instance, the deceased was traveling in a commercial air- 
plane on his employer's business. He landed at the airport in New 
Orleans. He then hired an automobile, which he drove himself to Bilxoi, 
a distance of approximately a hundred miles. After he completed the 
business for which he went to Biloxi, he drove the car back in the direc- 
tion of New Orleans, intending to board an airplane for the return trip to 
his home office. During the trip in the automobile on the way/to the air- 
port a lamentable accident occurred which resulted in the death of the 
insured employee. 
The question whether this death is covered by the policy depends 
on whether the drive-yourself car, as it is known in the trade, which the 
decedent was driving himself, can be construed as a land conyeyance 
licensed for the transportation of passengers for hire. | 
It is true, as counsel for the plaintiff contends, and in fact it is an 
elementary principle of the law of insurance, that ambiguities in an in- 
surance policy, drawn as they are by the insurance companies, should 
be construed in favor of the insured. However, this principle|does not 
mean that a tortured interpretation must be attached to a provision of 
the policy that is not ambiguous on its face merely in order to favor the 
insured. 
There is no ambiguity in the phrase "any land conveyance licensed 
for the transportation of passengers for hire." Obviously this policy 
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contemplates that its coverage should not be limited to the time 
that the insured employee spends in the airplane but that it also includes 
the trip from the airport to his final destination, as it is well known that 
most airports are a considerable distance from the cities with which 
they are connected. 

A conveyance licensed for the transportation of passengers for 
hire necessarily implies, as a common sense matter, a conveyance 
driven by somebody in which the insured is a passenger, such as a bus 
plying between the airport and the air terminal in the city or a limousine 
or a taxicab or some such conveyance as that. 

It is quite apparent that there was no intention to insure the passen- 
ger while he was driving himself. To say that an automobile that a per- 
son rents from the owner for the purpose of driving himself is a convey- 
ance licensed for the transportation of passengers for hire would be 
attaching a meaning to the phrase that is absolutely insupportable. It is 
contrary to common sense and contrary to the dictates of plain English. 

The Court is of the opinion that the words "land conveyance licensed 
for the transportation of passengers for hire" may include any common 
carrier or any contract carrier or any other vehicle in which the insured 
makes a trip as a passenger from the airport to his final destination. 

A person who is driving his own car is not a passenger. This dis- 
tinction is not purely technical, it is based both on common sense and 
what was obviously the intention of the insurance company, and that in- 
tention was clearly expressed. 

In the light of these considerations the defendant's motion for 
summary judgment is granted. 

That will make the plaintiff's cross motion moot. 


{Filed December 20, 1961] 


ORDER 
This cause came on for hearing on defendant's Motion for Summary 
Judgment and plaintiff's cross-Motion for Summary Judgment, and the 
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Court having considered the pleadings herein, the exhibits attached to 
the aforesaid motions as well as the memoranda in support and in oppo- 
sition to the several motions, and after oral argument thereon|in Open 
Court on December 18 and December 19, 1961, it is by the Court this 
20th day of December, 1961, 
ORDERED that defendant's Motion for Summary Judgment be and 
the same is hereby granted and this cause be and is hereby dismissed; 
and it is further 
ORDERED that plaintiff's Motion for Summary Judgment be and 
the same is hereby denied. 


/s/ Alexander Holtzoff 
JUDGE 


APPROVED AS TO FORM: 
NEWMYER & BRESS 

By /s/ Leonard Braman 
* * * 


Attorneys for Plaintiff 
GALIHER & STEWART 

By /s/ Richard W. Galiher 
* * * 


Attorneys for Defendant 


[Filed December 20, 1961] 
NOTICE OF APPEAL 
Notice is hereby given that Mildred L. Smith, plaintiff above-named, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia Circuit from the Order granting defendant's Motion for Sum- 
mary Judgment and denying plaintiff's Motion for Summary Judgment, 
which Order was entered in this action on December 20, 1961, 
NEWMYER & BRESS 
By /s/ David G. Bress 
/s/ Leonard Braman| 
/s/ J. H. Krug 
* * * 


[Certificate of Service] Attorneys for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee the questions presented are: 


1. Is a person renting an automobile from a "Drive-It-Yourself” 
Company and thereafter driving the car at the time of an accident on the 
way to an airport, covered by a clause in an insurance policy which pro- 
vides coverage only while the insured is in "any land conveyance licensed 


for the transportation of passengers for hire while traveling directly to or 


from an airport immediately preceding departure or immediately follow- 
ing arrival of an aircraft used or to be used by the Insured solely as a 
passenger"? 

2. Was a timely Proof of Loss filed, as required by the insurance 
policy? 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, THE POLICY EXCLUDES "DRIVE-YOURSELF" 
CARS 


A. The Dominant Purpose of this Policy Was to 
Protect Against Hazards Incurred While 
Traveling in an Airplane or While Traveling 
Solely as a Passenger in a Land Conveyance 
Licensed for the Transportation of Passengers 
For Hire to or From an Airport Immediately 
After Arrival or Preceding Departure 


B. There is No eae: in the Contract of 
Insurance 


Cc. *Passenger" Did Not Include the "Driver." 


IN TEXAS DRIVE-YOURSELF CARS ARE NOT 
CONSIDERED "TRANSPORTATION OF 
PASSENGERS FOR HIRE" VEHICLES 


THE HERTZ VEHICLE WAS NOT LICENSED 
FOR "TRANSPORTATION OF PASSENGERS 
FOR HIRE;/IT WAS LICENSED AS A 
PRIVATE USE VEHICLE : 


A. The Coverage Afforded by this Policy is 
Not 'tHit or Miss" as Urged by Appellant 


B. The Contract Between Decedent and Hertz 
Specifically Prohibited Use of the Car as 
"A Vehicle for the saa aa ea of 
Passengers for Hire". 


THE LOWER COURT CORRECTLY FRAMED 
THE ISSUE AND CORRECTLY DECIDED THE 
CASE, BUT AN INCONSISTENCY APPEARS IN 
THE LANGUAGE OF THE DECISION 

Vv. THE PROOF OF LOSS WAS FILED TOO LATE 


CONCLUSION 


(iv) 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,814 


MILDRED L. SMITH, 
v. 


INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA, 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 
INDEMNITY INSURANCE COMPANY OF NORTH AMERICA 


COUNTER-STATEMENT OF THE CASE | 


The insurance policy was issued by Appellee to protect against 
only the hazards of aviation travel and while an insured Misia being 
transported solely as a passenger in a bus, airport limousine, taxicab 
or similar type conveyance to or from an airport immediately 
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preceding departure or immediately following arrival of an aircraft. 


pertinent provisions provided as follows: 


"The hazards against which insurance is granted under 
this Policy are (provided such hazards arise out of and in 
the course of the business of the Employer) 


"(a) any civil aircraft, provided such aircraft (1) is operated 
by a properly certificated pilot, (2) has a current un- 
restricted airworthiness certificate, and (3) is not being 
used for fire fighting, pipe line inspection, aerial 
photography or exploration; 


any aircraft operated by the Military Air Transport 
Service (MATS) of the United States of America, or any 
similar airline operated on a scheduled basis by the 
military authorities of any other nation; 


any land conveyance licensed for the transportation of 
passengers for hire while traveling directly to or from 
an airport immediately preceding departure or immedi- 
ately following arrival of an aircraft used by or to be 
used by the Insured solely as a passenger. 


"Such injuries shall be deemed to include bodily injuries sus- 

tained in consequence of making a parachute jump from any 

such aircraft for the purpose of self-preservation or in con- 

sequence of being struck by any aircraft, and bodily injuries 

caused by unavoidable exposure to the elements following an 

accident to which this insurance applies.” 

The decedent rented a car from the Hertz Corporation and he drove 
it himself from New Orleans, La., to Biloxi, Miss. After keeping it for 
four days, he was driving it back to New Orleans Airport when he was in- 
volved in a fatal accident near Slidell, La., some 40 miles from New 


Orleans. 


The contract entered into between the decedent insured and the 
Hertz Corporation provided that decedent would not "use, operate, or 
drive said vehicle for the transportation of persons or property for hire, 
express or implied..." 


The lower court, after stating that coverage depends on whether the 
drive-yourself car can be construed as a land conveyance licensed for 
the transportation of passengers for hire, granted summary judgment for 
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Appellee. The Court said: To say that an automobile that/a person 
rents from the owner for the purpose of driving himself is a conveyance 
licensed for the transportation of passengers for hire would be attaching 
a meaning to the phrase that is absolutely insupportable.” The Court 
further stated that a person who is driving his own car is not a passenger. 


SUMMARY OF ARGUMENT 


This policy is primarily an air travel policy and it is) clear and un- 


ambiguous in its terms. The hazards covered were . ~khese 


y a eae 
negotiations were participated in by decedent himiself (J.A. |43, 44), and ~ 
J wh 


they are specific, realistic, and articulately set out: 


The first two are "flight clauses" and deal with actual air travel 
and the risks inherent therein. They afford coverage should the insured 
suffer bodily injury or death while traveling on a civil aircraft or on an 
aircraft operated by the Military Air Transport Service of this country 


or another nation. 


The third hazard, the subject of this suit, is a "ground clause", 
as it pertains to travel to or from an airport while the insured is in a 
vehicle "solely as a passenger." Coverage is provided only if the insured 
is a passenger in "any land conveyance licensed for the transportation of 
passengers for hire while traveling directly to or from an airport imme- 
diately preceding departure or immediately following arrival of an air- 
craft used by or to be used by the Insured solely as a passenger." 


Mr. Smith was the "driver" of the automobile in which he was 
killed, he was:not a"passenger". The terms are not synonymous nor 
reconcilable. The auto which decedent rented to drive himself was not a 
“transportation of passengers for hire" vehicle, such as a taxicab or 
airport limousine. It was licensed and rented to decedent as a private 
use vehicle. Indeed, the contract between decedent and Hertz Corpora- 
tion prohibited its use or operation by him as a "transportation of per- 
sons for hire" vehicle. As stated by the court below: "To/|say that an 
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automobile that a person rents from the owner for the purpose of driving 
himself is a conveyance licensed for the transportation of passengers 
for hire would be attaching a meaning to the phrase that is absolutely 
insupportable. It is contrary to common sense and contrary to the 
dictates of plain English." The clause is not ambiguous, it is succinct, 
clear and purposeful. While it is true, as noted by the court below, that 
ambiguities are to be construed in favor of the insured, this does not 
mean, as the court said, "that a tortured interpretation must be attached 
to a provision of the policy that is not ambiguous on its face merely in 


order to favor the insured." 


Therefore, the lower court properly held that the insurance policy 
did not cover decedent at the time of his unfortunate and fatal accident. 


Additionally, Appellant failed to file an affirmative proof of loss 
within 90 days after death, as required by the policy. 


ARGUMENT 
I 


THE POLICY EXCLUDES "DRIVE-YOURSELF" CARS. 


A. The Dominant Purpose of This Policy Was to Protect 
Against Hazards Incurred While Traveling in an 
Airplane or, While Traveling Solely as a Passenger in 
a Land Conveyance Licensed for the Transportation of 
Passengers For Hire to or from an Airport Immediately 
After Arrival or Preceding Departure. 
An examination of the policy in question in its entirety will reveal 
that it is an air travel policy which has been tailored to the needs of a 
certain limited number of employees of the National League of Insured 
Savings Associations. It came into being as a result of negotiations be- 
tween the decedent's employer and the Appellee, which were participated 


in by the decedent himself (J.A. 43-44). The hazards enumerated were 


realistically drawn to cover the needs of certain specified employees, 


including decedent, and have been specifically and articulately set out. 
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The primary coverage is for risks inherent in air travel and yet 
the policy recognizes the need of some form of transportation to and from 
the airport. It therefore additionally provides coverage for) the insured 
while he is riding solely as a passenger in a limousine, taxicab, bus or 
similar type conveyance to or from the airport, immediately prior to 
departure or after arrival. But this air policy was limited in scope and 
did not have the broad provisions easily obtainable in other insurance 
policies. Any proper construction of the policy would thus recognize 
this as its sole and only "dominant purpose.” 


It will be noted that the first two clauses, "A" and "B" are "Flight" 
clauses (J.A. 24). The first of these affords coverage while the insured 
is in any civil aircraft operated by a properly certificated pilot, and said 
aircraft must have an unrestricted airworthiness certificate, must not be 
fighting fires, etc. The second "Flight" clause grants coverage to an 
insured while in an aircraft operated by the Military Air Transport Serv- 
ice of the United States of America, or any similar operation on a 
scheduled basis by the authorities of another nation. 


The third hazard covered is the "Ground" clause, and it is the sub- 
ject of this suit. This clause was to cover the insured in a land convey- 
ance taking him to or from the airport preceding departure or immedi- 
ately following arrival. It provides that the vehicle must be a "trans- 
portation of passengers for hire" conveyance and only covers the insured 
if it is being used by him "solely as a passenger." 


B. There Is No Ambiguity in the Contract of Insurance. 


There is no real claim that any part of the policy is ambiguous 


except as to the meaning of the word "passenger," which Appellant con- 


tends can have the meaning of "occupant" as well as 'non-operator." This 
claimed ambiguity was not urged on the Court below (R. Plaintiff's Memo- 
randum in Support of Motion for Summary Judgment and in Opposition to 
Defendant's Motion for Summary Judgment, p. 8). As a matter of fact, 
Appellant denied that any ambiguity existed in the critical) clause. 
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It is true, as noted by the Court below, that ambiguities are to be 
construed in favor of the insured, but as stated below, "this principle 
does not mean that!a tortured interpretation must be attached to a provi- 
sion of the policy that is ambiguous on its face merely in order to favor 


the insured." 


The case of Stinson v. New York Life Ins. Co., 83 U.S. App. D.C. 
115, 167 F.2d 233, cited by Appellant, points out that in interpreting a 
contract, the duty of the Court is to find out what was intended by the 
parties, according to the express or apparent intent as manifested by the 
language employed. It significantly declares that words studied out of 
context are usually variable in meaning. This is significant because this 
is exactly what Appellant has tried to do here. 


Appellant has not only attempted to give a tortured interpretation 
to the provisions of the critical clause, but has attempted to single out 
the word "passenger" and give to it a meaning beyond that intended 
either by the policy or by the law. 


There are many cases whichdefine the meaning of the word "passen- 
ger."’ As stated in Peery v. Mershon, 149 Fla. 351, 5 So. 2d 694: 


"The term ‘passenger’ as used in automobile law 
signifies some person rightfully taking passage in, without 
exercising control over the management of a motor vehi- 
cle, as distinguished from the operator or person respon- 
sible for its operation." 


And the Court in Vogrin v. Hedstrom, 220 F.2d 863, stated at 866, 
that in ‘common parlance" "passengers" means an occupant of a motor 


vehicle other than the person operating it. 


Actually, although there is no sound basis for Appellant's argument 
with respect to the meaning of the word "passenger" and Appellant has 
attempted to give to this word a meaning beyond that intended either by 
the policy or by the law, there is no basis for singling out this word by 
itself. It is an inseparable part of the clause "solely as a passenger." 
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Appellant has conveniently avoided any reference to these additional 
words in arguing the meaning of the word "passenger" because these 
additional words convey a meaning so clear that there can be no argu- 
ment to the contrary. Obviously, the words "solely as a passenger" 
mean only a person traveling in a conveyance operated by someone else. 
There is no ambiguity as to the meaning of the word "passenger" or as 
to any other language in this policy. 


Nor is there any basis for Appellant's ''even if there were ambi- 


guity" claim respecting the other language in Clause V c. The language 
is unambiguous and clearly excludes decedent's form of transportation. 
There is no need for other and additional language. Coverage while 
traveling in or operating a drive-yourself car was clearly not provided. 


C. Passenger" Did Not Include the "Driver." 


As aforesaid, Appellant attempts to separate the word "passenger" 
from the other language clearly tied to it. She takes this word out of 
context and attempts to attach to it a meaning beyond that which common 
speech imports. As authority therefor, she cites Continen 1 Casualty 
Co. v. Warren, 152 Tex. 164, 254 S.W. 2d 762. There, the policy covered 
injuries sustained in consequence of "riding as a passenger" in an air- 
craft. While the Court there took the word "passenger" and seemingly 
distorted it beyond its true and proper meaning, (so said the four-judge 
dissent), the majority stated that because the policy in question was 
ambiguous, the mere word "passenger" could not be said to exclude the 
pilot, who was a company employee. While the Court's construction of 
the insurance policy in that case does not seemingly appear valid, this 
Court does not have to consider the Texas case because the language in 
the policy here is different. The words "solely as a passenger" can 
mean only that they apply to a "passenger" and not to the "driver." 


It would appear that Appellant recognizes and appreciates the true 
significance of the words "solely as a passenger" because jin her next 
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point (1.B.) she contends that this language would "operate to exclude 
from coverage an aircraft operated by the insured." 


There is no possible basis for this argument made by Appellant, and 
she is attempting to avoid the clear meaning of the language ofthe policy. It is 
related only to the use of a land conveyance licensed for the transporta- 
tion of passengers for hire and it has no relationship to the use or oper- 
ation of an aircraft. The clause when examined discloses that it has 
nothing to do with the aircraft part of the policy other than to cover the 
insured under certain conditions while traveling on the ground to or 
from the airport following or prior to a flight. It cannot refer to any- 
thing other than vehicular ground transportation. 


Significantly, also, the affidavit of Mr. Heisler, general counsel of 
the National League of Insured Savings Associations from 1953 to 1958 
and managing director from January 1959 on, does not aid any of Appel- 
lant's contentions as to the construction of the policy. 


ut 


IN TEXAS DRIVE-YOURSELF CARS ARE NOT CONS!DERED 
"TRANSPORTATION OF PASSENGERS FOR HIRE" VEHICLES. 

As Appellant has pointed out, Texas law governs the interpretation 
of this contract. Therefore, it is necessary to inspect the decisions of 
that state in regard to the phrase "transportation of passengers for hire.” 
In the most recent Texas decision, City of Corpus Christi v. McClaugh- 
erty, (1955), 284 S.W. 2d 927, the city wanted to collect sums under an 
ordinance levying a permit tax, but as to drive-yourself cars, the lan- 
guage of the amendment authorizing cities to levy permit taxes was not 
broad enough. The amendment referred to "operation of motor vehicles 
transporting passengers for hire." The Court stated that this language 


does not include the driverless automobile business (here, Hertz) 


"which does not transport passengers for hire (emphasis added), but 
simply rents automobiles to be used by the person renting the same for 
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any purposes which he might see fit." And, again in describing the 
driverless automobile business, it was stated in Campbell v. Groh (Tex. 
Civ. App.) 8 S.W. 2d 712, at 714, "These automobiles are used for the 
purpose of hire to those who wish to use them, without any driver, and 
for their own use, and not in transporting passengers for fares.” 


Appellant cites City of Corpus Christi v. Texas Driverless Co., 
144 Tex. 288, 190 S.W. 2d 484, as authority for the proposition that a 


Hertz car is a "transportation of passengers for hire" vehicle. Yet no- 
where in this 1945 decision of the Texas Supreme Court is this phrase 
construed, i.e., "transportation of passengers for hire." The case 
involved the validity of two ordinances of the City, one requiring those 
engaged in the business of renting driverless automobiles "to pay a 

license and inspection fee," and a second, requiring those engaged in 

such business to post an indemnity policy, or the like with the City. The 
court held the right to levy license fees had already been pre-empted by 

the State, but as to contention two, the court stated, "acity). . . may 
require the owners of motor vehicles operated for hire on the City's streets 


to post bond . . ." Later in the opinion the vehicles for hire are referred 


to as "rented automobiles." There is no discussion of the entire phrase 
"transportation of passengers for hire," no mention of the word "pas- 


senger." 


Appellant notes the fact that included in the language of the statute 
interpreted were the words "any vehicle .. . used for the carrying of 
persons for hire." But the court never dealt with that language, i.e., 
"carrying of persons." Indeed, its absence in the language of the deci- 
sion is conspicuous. The case merely held that the City of Corpus 
Christi has the right to require of the owners of a business conducted 
upon its streets, a policy or some other form of indemnification. 


The other case mentioned by Appellant, City of San Antonio v. 
Besteiro, 209 S.W. 472, also passed upon the validity of a city ordinance. 
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It is significant that this case deals only with a city's right to 
regulate a "for hire’ business conducted over its streets. The ordinance 
interpreted by the court was entitled: 

tAn ordinance for the licensing and regulation of driverless 
automobiles hired or leased to the public for use on or over 

the streets or thoroughfares of the city of San Antonio." 

The ordinance was directed solely to the operation of a U-drive-it 
type business. Nowhere in the decision does the court seek to equate the 
U-drive-it business with commercial enterprises that transport passen- 
gers for hire. The decision properly restricts itself to whether or not 
San Antonio has a right to regulate the driverless-car business. Also of 
significance is the fact that Appellee has never quarreled with the con- 
tention that the car in which Mr. Smith met his death was a "for hire" 


vehicle. 


As pointed out in McClaugherty, the Besteiro and Texas Driverless Co. 


cases were decided prior to a 1947 amendment of the Texas Legislature. 
The amendment even referred to the operation of "motor vehicles trans- 
porting passengers for hire," and yet McClaugherty held this language 
was "not broad enough to include the driverless automobile business 


which does not transport passengers for hire." 


Many other jurisdictions have distinguished U-drive-it vehicles 
from transportation of passengers for hire vehicles. See Armstrong v. 
Denver Saunders System Co., 84 Colo. 138, 268 P. 976 (U-drive-cars not 
included in phrase, "used in transportation of passengers for hire"). 
People v. Hertz Driveurself Stations, 338 Mich. 139, 61 N.W. 2d 113. 
State v. Dabney, 176 Ark. 1071, 5 S.W. 2d 304, (not a carrier of passen- 
gers within Arkansas Statute). 


In addition, there are numerous cases which hold that the lessors 
of vehicles without drivers do not come within the provisions of Statutes 
or Ordinances regulating or relating to carriers or persons transporting 
goods or passengers for hire, because they are not engaged in the 
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business of transporting passengers or goods for compensation when 
leasing such vehicles. (emphasis supplied). Ga. Truck System v. ICC, 


123 F.2d 210; Walling v. John J. Casale, Inc., 51 F. Supp. 520; Entremont 
v. Whitsell, 13 Cal. 2d 290, 89 P. 2d 392; Lawrence v. Goddard, 124 Fla. 
250, 168 So. 13; Roeske v. Lamb, 39 N.W. 14, 41 P.2d 522; People v. 
Heckman Trucking Co., 277 N.Y. 480, 14.N.E. 2d 801; Dymond Cab Co. 

v. Branson, 191 Okla. 604, 131 P. 2d 1007; Milwaukee v. Froelich, 196 
Wis. 444, 219 N.W. 954; State v. Bee Hive Auto Service Co, 137 Wash. 
372, 242 P. 348, and State v. Hertz Drive-Ur-Self Stations, 149 Wash. 
179, 271 P. 331. 


And in Hodge Drive-It-Yourself Co. v. Cincinnati, 123 Ohio St. 284, 
175 N.E. 196, aff'd. 284 U.S. 335, 76 L. Ed. 323, also cited/by the Appel- 
lant, the Court was careful to note that an ordinance requiring special 
licenses for rental vehicles and requiring owners to furnish insurance 
policies or bonds covering injuries caused by the negligence of the 


lessees rested on the power to prescribe terms on which the city would 


permit use of its streets to carry on business for gain, and that "it does 
not attempt to impose any burden or duty that is peculiar to public 
utilities." Thus, the Court recognized the difference between the busi- 


ness of drive-it-yourself cars and that of common carriers. 


Indeed, the United States Court of Appeals for the District of Colum- 
bia has noted the difference between drive-it-yourself cars and passenger 
vehicles, in this case hired for use in a funeral procession, Cave v. 
District of Columbia, 67 U.S. App. D.C. 138, 90 F.2d 383. | 


ant 


THE HERTZ VEHICLE WAS NOT LICENSED FOR "TRANSPORTA- 

TION OF PASSENGERS FOR HIRE," IT WAS LICENSED AS A 
PRIVATE USE VEHICLE. 
Initially, Appellee should like to call attention to the fact that the 
Texas Conflict of Laws Rule requires that the Court should look to the 
Louisiana Licensing Statutes. There is no Texas public policy against 
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applying these Statutes, they are not repugnant to Texas law, and Texas 
has no interest in the case. Bradford Electric Light Co. v. Clapper, 52 
§.Ct. 571, 286 U.S, 145. 


The applicable portions of the Louisiana Licensing Statutes to 


private use vehicles are: (La. Stat. Anno., Sec. 47:505) 
The commissioner shall issue for every passenger 
motor vehicle rented without a driver, the same type and 


number of plates as the type of plates issued for private 
passenger vehicles.” 


A different type of license plate is required for vehicles transport- 


\ ing passengers for hire. The relevant portions of this statute are: 
\ (La. Stat. Anno., Sec. 45:181) 


"No person shall engage in the business of transporting 
persons (emphasis supplied) for hire, charge or compensa- 
tion over the highways of this state, whether as a common 
carrier or contract carrier, or as a transportation agency, 
or to operate as a travel bureau, or to obtain a co-traveler, 
or co-travelers to share the expenses of a trip proportion- 
ately or otherwise, or to act as an intermediary in connec- 
tion with the sharing of expense of a trip or trips with a co- 
traveler or co-travelers, unless the person, operator, 
driver or chauffeur in charge of the motor vehicle shall 
have obtained a chauffeur's or driver's license, and unless 
the motor vehicle so used is equipped with ‘for hire’ license 
plates to carry passengers for hire.’ (again emphasis added). 


Appellant attempts to brush aside the Louisiana licensing statutes 
by stating that coverage which is dependent upon licensing statutes 
would lead to punch-board coverage. She states that in Florida and Ken- 
tucky rental cars are required to display "for hire" plates. She contends 
that Appellee would concede liability if the rented car had been licensed 
in a state which required "for hire" tags. This is not a fact. Appellee 
has never taken this position. The point here is not whether license tags 
are "for hire" plates as may be required by a particular locality, but 
whether the vehicle displays license plates of a"transportation of. passen- 
gers for hire" type of vehicle. Even the Kentucky statute cited by 
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Appellant recognizes by definition that you-drive-it cars are not for the 
transportation of persons for hire by the lessee. Ky. Rev. Stat. (1953) 
Sec. 281.010 (18). | 


The correspondence between counsel for Appellant (J.A. 34-36), 
and the Office of the Vehicle Commissioner of Louisiana ig most reveal- 
ing and reflects that the license tag involved was issued to cover a per- 
sonal use passenger car as well as an automobile which is rented with a 
driver. Louisiana, therefore, did not require the vehicle involved under 
its statutes to carry "for hire license plates to carry passengers for 
hire"' and did not recognize this vehicle as engaged in the "business of 
transporting persons for hire." 


Other states, besides Louisiana,have recognized the significant 
differences between rental cars and common carriers. Thus, in State v. 
Dabney (supra), a renter of cars without drivers was held not to be within 
the provisions of a statute requiring the payment of extra fees when 


vehicles "are used for the transportation of property or persons for 
hire." | 


And in State v. Hertz Drive-Ur-Self Stations (supra), the 
defendant was held not guilty of the offense of operating a "for hire" 
vehicle without the special license required for such a vehicle. See 


also Armstrong v. Denver Saunders System Co. (supra),| and Van 
Meter v. Public Utilities Comm., 165 Ohio St. 391, 135)N.E. 2d 848. 


Louisiana has made no attempt to regulate or license cars rented 
by individual persons to drive themselves in the same section (see 
La. Stat. supra) which includes taxicabs and airport limousines. It would, 
therefore, appear beyond question that the car rented here was not a 
"land conveyance licensed for the transportation of passengers for 
hire." 
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A. The Coverage Afforded by This Policy Is Not 
"Hit or Miss" as Urged by Appellant. 


The policy, under the circumstances as presented here, not only 
does not have coverage for this accident in Louisiana, but it does not 
provide coverage for "U-Drive-It" cars in any state, be it Florida, Ken- 
tucky or Texas. This rented car was not covered, the car was not 
licensed as a "transportation of passengers for hire" vehicle, and the 
decedent was a driver, not a passenger. Therefore, Appellant's "Hit or 


Miss" contention is rendered moot. 


Furthermore, the contract which decedent entered into with Hertz 
(J.A. 29), provided that the renter agrees never to use or operate 
the drive-yourself car as a transportation of persons for hire vehicle. 
Thus, the contract between the National League of Insured Savings 
Associations by its terms can never include rented cars. And, Hertz, by 
its contract, protects itself specifically against the risk that its cars 
should ever be used to transport persons for hire. 


B. The Contract Between Decedent and Hertz Specifically 
Prohibited Use of the Car as a Vehicle for the Trans- 
portation of Passengers for Hire. 

Appellant's brief demonstrates, and indeed, advances the conten- 
tion that the practice of renting Hertz's vehicles to drive themselves was 
familiar to decedent and other executives of his employer. (J.A. 3, 27, 
28, 31, 32). The moment that decedent rented the Hertz vehicle he was 
no longer covered under the air travel policy, because Clause 3 of the 
Hertz policy (J.A. p. 29) specifically prohibited use of that vehicle as a 
vehicle for the transportation of persons for hire. The exact language of 
the policy is as follows: 

"Renter agrees not to use, operate or drive said vehicle 


for the transportation of persons or property for hire, 
express or implied..." 
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IV 
| 


THE LOWER COURT CORRECTLY FRAMED THE ISSUE AND 

CORRECTLY DECIDED THE CASE, BUT AN INCONSISTENCY 

APPEARS IN THE LANGUAGE OF THE DECISION. 

There can be no doubt that the decision of the lower court was 

proper. However, there is inconsistent language in the court's opinion. 
The court in its opinion has stated that, "a conveyance licensed for the 
transportation of passengers for hire necessarily implies,|as a common 
sense matter, a conveyance driven by somebody in which the insured is 
a passenger, such as a bus plying between the airport and the air termi- 
nal in the city or a limousine or a taxicab or some such conveyance as 


that."’ However, the court later on in its opinion, indicated that a con- 


veyance of this sort would include a vehicle other than a common or con- 
tract carrier by stating that "any other vehicle in which the insured 
makes a trip as a passenger," is covered under the policy.) Thus, the 
Court, after correctly framing the issue and correctly deciding the mo- 
tion, allowed language to enter the opinion which is inconsistent with its 
entire ruling. Appellee does not agree with this statement |of the Court 
and its cited decisions clearly demonstrate that the Court's statement is 


erroneous. 


It is clear, therefore, that except for this clause the opinion of the 
Court was entirely correct and there are two bases for affirmance: 
(1) this was not a transportation of passengers for hire vehicle, and (2) 
the insured was not traveling solely as a passenger. 


Vv 
THE PROOF OF LOSS WAS FILED TOO LATE. 


There is an additional ground for affirmance. The death of the 
decedent occurred on February 11, 1959. While notice of his death and 
some of the facts pertaining thereto was sent to Appellee in a letter dated 
February 19, 1959, no death claim proof of loss was submitted to Appellee 
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until it was forwarded in a letter sent by counsel for Appellant to Appel- 
lee under date of May 29, 1959, which letter was received on June 4, 
1959. As a matter of fact, by letter dated May 4th, Appellee called 
attention to the fact that the death claim proof of loss should be com- 
pleted and returned to it. The death claim proof of loss itself provided 
that by furnishing that form the company did not admit the validity of 


any claim or waive the breach of any condition of the policy. 


While the policy provided that in a case of this sort, "failure to 
furnish such proof within such time shall not invalidate nor reduce any 
claim if it shall be shown not to have been reasonably possible to furnish 
such proof and that such proof was furnished as soon as was reasonably 
possible," the letter of February 19, 1959 from the office of general 
counsel for The National League of Insured Savings Associations does 
not cure the situation. Nor does the information contained in said letter 
comply with the requirement of the policy which provided that where 
forms were not furnished by the company within fifteen days after notice 
of the death, that the claimant should be deemed to have complied with 
the requirements of the policy "upon submitting within the time fixed in 
the policy for filing proofs of loss, written proof covering the occurrence, 
character and extent of the loss for which claim is made." 


The letter of February 19th did not give the necessary information, 
the death claim proof of loss was in the hand of appellant in advance of the 
ninety -day limitation. Appellant was aware of Appellee's desire for 
needed additional information not set forth in the letter of February 19th 


and the policy was therefore not complied with. Adelman v. St. Louis 
Fire and Marine Ins. Co., 110 U.S. App. D.C. 392, 293 F.2d 869; Glenco 
Corp. v. American Equitable Assurance Co., 110 U.S. App. D.C. 158, 
289 F.2d 899. Nor does the record disclose any waiver of the require- 


ment for substantial compliance with the proof of loss provisions of the 
policy. 
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CONCLUSION 


Appellee was properly entitled to summary judgment on both the 
facts and the law and the judgment of the lower Court should be affirmed. 


Respectfully submitted, 


RICHARD W. GALIHER | 
WILLIAM E, STEWART, | JR. 
HARVEY B. BOLTON, JR. 


1215 - 19th Street, N.| W. 
Washington 6, D. C. 


Attorneys for Appellee 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,814 


MILDRED L. SMITH, 
Appellant, 


v. 


INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA, | 
United States Court of Appeals Appellee. 


for the District of Columbia Circuit 
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REPLY OF APPELLEE TO APPELLANT'S 
PETITION FOR REHEARING 


In the petition for rehearing Appellant states at page|2 that the 
Supreme Court of Texas, in Corpus Christi v. Texas Driverless Co., 
144 Tex. 288, 190 S.W.2d 484 "construed statutory language identical 
(her underlining) in all material respects to that involved in this policy 
as including (her underlining) rented automobiles." She next lists the 
language allegedly "construed" in Texas Driverless, supra, the 
language of Appellee's policy here, and finally Appellant claims that 
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| 
Revised Statutes of Texas, 1175, Section (21) was construed in Texas 


Driverless, supra. 


It is not a fact as asserted by Appellant that the Court in Texas 
Driverless, supra, construed statutory language indentical in all mate- 
rial respects to that involved in this policy as including rented auto- 
mobiles. The opinion of the court refers only to Article 1175, Revised 
Statutes, and does not refer to Article 1175 (21) as contended originally 
in Appellant's brief, and now in the Petition for Rehearing. 


Appellant in that case asserted in his Petition for Writ of Error 
his reliance upon not only Article 1175 (21) but upon Section (12) (20) and 
(34) of Article 1175 as well. Appellant here has attached to her petition 
as Exhibit "A" a photostat of Article 1175, setting forth Sections (20) 
and (21). Section 12 of Article 1175 provides that the City may prohibit, 
among other things, the use of its streets unless the consent of the 
governing body is secured and the compensation provided is paid. Sec- 
tion 20 of the Article provides that the city may license and control the 
operation of vehicles upon the streets and require bond or other stock 
security, and Section 21 provides that the city may regulate and license 
any vehicles used for carrying passengers for hire, and Section 34 of 
said Article provides for the police power of the city. Should anyone 
attempt to read into the mind of the Court deciding Texas Driverless 
what section influenced it most Section (2) dealing with the right to 
require a bond or security seems to be the appropriate statute. 


Appellee'’s argument in its brief with respect to this point consti- 
tutes a proper statement of the law. Appellee's did not, as claimed by 
Appellant's Petition for Rehearing (p. 2, footnote 1) quote incorrectly 
from the Texas Driverless case. 


The question in Texas Driverless, supra, was not as petitioner 
states, "whether a statute (R.S. 1175 (21) ) authorizing municipal regu- 
lation of "any vehicle * * * used for the carrying of passengers for hire” 
included the power to regulate rented automobiles. The question before 
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the Court was the validity of two ordinances passed pursuant to the 
powers granted "home rule" cities under R.S. 1175. One required those 
engaged in the business of renting driverless automobiles ‘'to pay a 
license and inspection fee" and the second required those engaged in 
such business to post an indemnity policy or the like with the city. 
While, as previously pointed out in Appellee's brief (p. 9), the court 
stated: "A city * * * may require the owner of motor vehicles operated 
for hire on the city streets to post bond * * *," there was no discussion 
of the phrase "used for the carrying of passengers for hire," or of 
"transportation of passengers for hire," and no mention was made of 


the word "passenger." 


Texas Driverless, supra, said that the City of Corpus Christi may 
require the owners of motor vehicles operated for hire on the city's 
streets to post bond. But as set forth in Article 1175 (20), |the city may 
require this of every type of vehicle including motorcycles, This case 
does not define "transportation of passengers for hire" or say that the 
"driverless automobile" was a vehicle so licensed. Nor did it construe 
"language identical in all material respects to that involved in this 
policy * * *" as claimed by Appellant. 


| 
Appellee has cited in its brief (p. 8), City of Corpus Christi Vv. 
McClaugherty (1955) Texas, 284 S.W. (2) 927 as constituting the law of 
Texas. It again asserts that this case is binding authority jand without 
question indicates that the driverless automobile business does not in- 
volve the transportation of passengers for hire. It is submitted that 
there can be no question about the meaning and intent of City of Corpus 
Christi v. McClaugherty, supra. An examination of Article 6698 of the 


Texas statute cited in this case and included as Appendix A herein, 
| 


demonstrates conclusively that there was no intention to consider an 
automobile rented by the person intending to drive it, as "transporting 
passengers for hire" and as was pointed out previously in McClaugherty, 
supra, the driverless automobile business "does not transport 
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passengers for hire, but simply rents automobiles to be used by the 


person renting the same for any purposes which he might see fit.” 


While McClaugherty, supra, as Appellant points out (p. 3, foot- 


note 2 of Petition for Rehearing) was a Court of Civil Appeals of Texas 
opinion, an application for Writ of Error to the Supreme Court of Texas 
was applied for and was "refused" on March 7, 1956 (see Appendix B). 
Rule 483 Texas Rules of Civil Procedure provides: "In all cases where 
the judgment of the Court of Civil Appeals is a correct one and where 
the principles of law declared in the opinion of the court are correctly 
determined, the Supreme Court will refuse the application with the 
docket notation "refused." This rule, as interpreted by the Supreme 
Court of Texas, gives to an intermediate appellate decision the dignity 
of a Supreme Court decision which is thereafter binding on all Texas 
Courts. It means the Court not only approves the law of the decision 
but the language as well. Myers v. Martinez, 326 S.W.2d 71, Ohler v. 
Trinity, 181 $.W.2d 120 and Campbell v. Hillsboro Independent School, 
203 S.W.2d 663. 


It is therefore clear, as previously stated, that the law in Texas 
is as set forth in Appellee's brief (pp. 8-11). And Appellee has set 
forth in its earlier brief many other cases from other jurisdictions 
supporting McClaugherty, supra and its position here. 


It is to be remembered that in the construction of any contract, 
critical words cannot simply be ignored or disregarded. There was no 
technical interpretation of the term "for hire.” To begin with, the 
Court in its opinion did not interpret "for hire.” It construed the mean- 
ing of "any land conveyance licensed for the transportation of passen- 
gers for hire.” A layman would not understand the policy to mean, as 
Appellant has stated, "any land conveyance licensed * * * for hire.” 

He would construe the critical clause exactly as the Court has done. 
The relevant clause can refer only, as the Court has stated, to "duly 
licensed taxicabs, airport limousines, airport busses and similar types 
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of vehicles." The court also pointed out this was clearly not one of 
these for "by the terms of the contract between the decedent and The 
Hertz Corporation, the rented car was not permitted to be used for 


transportation of persons for hire." Nor as it has previously been 


pointed out in Appellee's brief (pp. 11-13) was the vehicle licensed for 
transportation of passengers for hire, it was licensed as a private use 


vehicle. Aschenbrenner v. United States Fidelity & Guaranty Co., 292 


U.S. 80, has no application to this case. | 
| 


CONCLUSION 


The Opinion of this Court properly covered the issues necessary 
for disposition of this case and the Petition for Rehearing should there- 


fore be denied. 
Respectfully submitted, 


Richard W. Galiher 
William E. Stewart, Jr. 
Harvey B. Bolton, Jr. 


1215 19th Street, N. W, 
Washington, D. C. | 
Attorneys for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Answer to Petition for 
Rehearing was served on counsel for Appellant, Leonard Braman, Esq., 
this 18th day of January, 1963 at his office, 1730 K Street, N.W., 
Washington, D. C. 


| 
| 


Richard W. Galiher 
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APPENDIX A 


Ch. 1 STATE HIGHWAYS Art. 6698 


Art. 6698. Municipal regulation 


The certificate of registration and numbering for purposes of 
identification, and the fees herein provided for shall be in lieu of all 
other similar registrations heretofore required by any county, munici- 
pality or other political subdivision of this date, and no such registra- 
tion fees or other like burdens shall be required of any owner of any 
motor vehicle or motorcycle by any county, municipality or other sub- 
division of the state. This provision shall not affect the right of in- 
corporated cities and towns to license and regulate the use of motor 
vehicles for hire in such corporation. Nothing herein shall in anywise 
authorize or empower any county or incorporated city or town in this 
state to levy and collect any occupation tax or license fees on motor- 
cycles, motor vehicles or motor trucks; provided that such cities or 
towns are hereby authorized and empowered to levy and collect a city 
permit fee, not to exceed two (2%) per cent of the gross receipts per 
annum, for the operation of each motor vehicle transporting passengers 
for hire or a street rental charge based upon gross receipts, not to 
exceed two (2%) per cent per annum, for the operation of motor vehicles 
transporting passengers for hire, other than motor vehicles operating 
under a permit or certificate of the Railroad Commission of the State of 
Texas or the Interstate Commerce Commission; and provided further 
that nothing in this Article shall be construed as impairing or altering 
in any way the provisions relating to payments in any contracts, agree- 
ments, or franchises now in existence, or hereafter made between an 
incorporated city or town and the owners or operators of motor vehicles 
transporting passengers for hire. Acts 1917, p. 475; Acts 1947, 50th 
Leg., p. 512, ch. 302, §1. 


APPENDIX B 


THE SUPREME COURT OF TEXAS | 
AUSTIN 


The following order was entered in the minutes of the Supreme 
Court of Texas under the date of March 7, 1956: - 


WEDNESDAY MORNING 


March 7, 1956. 


No, A-5634. 
The City of Corpus Christi) 
vs. From Nueces County, Fourth District 
) 


L. C. McClaugherty. 


This day came on to be heard the application of petitioner for 
writ of error to the Court of Civil Appeals for the Fourth District and 
the same having been duly considered, it is ordered that the application 
be refused; that the applicant, The City of Corpus Christi, Texas, pay 


all costs incurred on this application. 


I, GEO. H. TEMPLIN, Clerk of the Supreme Court of Texas, do 
hereby certify that the above is a true and correct copy of order of the 
Supreme Court of Texas on application for writ of error in the case of 
THE CITY OF CORPUS CHRISTI vs. L. C. McCLAUGHERTY, No. 
A-5634, from Nueces County, Fourth District, as such order) appears 
in the minutes of said Court under the date of March 7, 1956. 


IN TESTIMONY WHEREOF, Witness my hand and the a of the 
Supreme Court of Texas, at the City o Austin, on 
this 17th day of January, 1963. 


[SEAL] /s/ Geo. H. Templin 


Geo. H. Templin, 
Clerk. 


